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The importance, as well as the noyelty of the 
concessions made to the interests of commerce in 
the present war, haye induced me to endeavour to 
explain in a concise form their legal effects. And, 
in order that the reader may the more readily 
comprehend the nature and extent of these conces- 
sions, I have prefixed a summary of the rights of 
maritime war which had previously been both claimed 
and exercised by Great Britain. 

5, Essex Goitbt, Temple, 
I2th June, 1854. 
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CHAPTER I. 



SIGHTS OF MASITIME WABFABE HITHEBTO 
CLAIMED AND EXSBCISED BY GBEAT BBITAIK. 

That certain rights may be justly exercised by 
nations in time of war, to wluch they can lay no 
claim in time of peace, is an axiom universally 
received ; and it requires little reflection to perceive 
that the exercise of these rights is the inevitable Rights of 
consequence of a state of hostility. A strict^"" 
observance of the precepts of humanity and equity 
is incompatible with the systematic violence sanc- 
tioned by the usages of war; and when nations 
decide upon settling their differences by force of 
arms, not only the parties engaged, but others who 
have no interest in the quarrel, must of necessity 
be affected by the results. 

To define the rights which thus appertain to 
belligerent powers is the province of the Law of 
Nations — a oranch of jurisprudence recognised in 
every civilized state, and authoritatively declared 
to be a part of the common law of this kingdom (a) . 
Inpractice, however, it has been found a task of much 
greater difficulty to define the rights of naval than 
those of territorial warfare. The questions arising Navai war. 
out of the latter are comparatively few in number, 
and generally capable of solution, according to 
principles long estiEiblished ; but the discussions to 
which the rights of maritime warfare have given 
rise, during the last two centuries, are of endless 

(a) Blackstone Commen. Book 4, c. 5. 
B 
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variety, and the speculations of jurists upon the 
subject have been no less conflicting than the policy 
of rival states. During the progress of the last 
general war these questions became the frequent 
subject of dispute between different powers, and 
the rights claimed and exercised by Great Britain 
were objects of especial controversy both in Europe 
and America. Many and formidable were the 
efforts made to induce her to relinquish a portion 
of these rights, but she continued, nevertheless, to 
maintain and to exercise them until the termination 
of the war. It is important, therefore, to ascertain 
the nature and extent of these rights ; and "we find 
that in the year 1801 they were formally declared 
and defined in the following terms (a) : — 

1. That it is not lawful to neutral nations to 
carry on in time of war, for the advantage or on 
the behalf of one of the belligerent powers, those 
branches of its commerce from which they are 
excluded in time of peace. 

2. That every belligerent power may capture 
the property of its enemies wherever it shall be 
met with on the high seas, and may, for that pur- 
pose, detain and bring into port neutral vessels 
laden wholly or in part vdth any such property. 

3. That under the description of contraband of 
war, which neutrals are prohibited from carrying 
to the belligerent powers, the law of nations (if 
not restrained by special treaty) includes all naval 
as well as aU military stores ; and generally all 
articles serving principally, according to the cir- 
cumstances of the war, to afford to one belligerent 

Eower the instruments and means of annoyance to 
e used against the other. ^ 

4. That it is lawful to naval powers, when en- 
gaged in war, to blockade the ports of their 
enemies by cruising squadrons bond Jlde allotted 
to that service, and fairly competent to its execu- 



(a) See Parliamentary History, vol. 36, p. 211. 
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tion. That such blockade is yalid and legitimate, 
although there be no design to attack or to reduce 
by force the port, fort, or arsenal to which it is 
applied. And that the fact of the blockade, 
coupled with due notice thereof to neutral powers, 
shall affect, not only yessels actually intercepted in 
the attempt to enter the blockaded port, but those 
ships also which shall elsewhere be met with, and 
shall be found to have been destined to such port, 
under the circumstances of the fact and notice of 
the blockade. 

5. That the right of visiting and examining Right of 
neutral vessels is a necessary consequence of these ^^^^^^ 
principles ; and that by the law of nations (when 
unrestrained by treaty) this right is not in any 
manner affected by the presence of a neutral ship 
of war, having under its convoy merchant ships, 
either of its own nation or of any other country. 

Such were the rules formally announced by the 
British government at the beginning of the present 
century, as applicable by the law of nations to 
maritime warfare. But, in addition to these, we 
may observe that two belligerent rights have at all 
times been acknowledged as prerogatives of the 
Crown, of which the foregoing rules make no men- 
tion. The first of these is the privilege of issuing commi*- 
letters of marque and commissioning privateers ; ^^« 
the second is the right, which England has always ^'****** 
asserted, of impressing her own subjects out of 
neutral merchant ships in time of war. The first 
of these rights is a universally acknowledged attri- 
bute of independent sovereignty ; the second is a 
necessary result- of the English doctrine of alle- impress- 
giance, which does not permit the subject, by any °*®°*' 
act of his own, to dissolve the natural and inherent 
obligation under which he may be called upon, at 
any time and in any place, to render military 
service to the Crown. 

But these principles of maritime law have not 
been universally recognised by foreign states. In 
the course of the seventeenth century the Dutch 
b2 
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Free ships free goods, 

made many attempts to modify the rule which gives 
to a belligerent power the right of seizing the 
goods of an enemy in a neutral ship. Perceiving 
the great advantage which they would derive from 
an uninterrupted commerce while their neighbours 
were engaged in war, the statesmen of Holland 
sought to introduce into the maritime law of Eu- 
Freeshipa pope the doctrinc of "Free ships free goods (a)." 
But although they succeeded, by means of special 
treaties, with several states, in accomplishing their 
object, they entirely failed to obtain any general 
recognition of this rule as a frindamental portion 
of the law of nations. In the year 1746, Frederick 
the Second of Prussia revived the discussion of this 
question by withholding payment of the Silesian loan 
from certain English merchants in retaliation, as he 
alleged, for the capture of neutral Prussian vessels 
during the war at that time existing between Eng- 
land and France. But after a protracted investi- 
gation, in which various eminent persons (d) took 
part upon either side, the claim of Prussia was 
finally withdrawn, and the ancient rule seems to 



(a) This rule seems to have been first conceded by the 
Ottoman government, in a treaty with Henry the Fourth 
of France, concluded in the year 1604. The liberal 
views generally entertained by that government on the 
subject of foreign commerce have often been the subject 
of remark ; and of these we have an early and striking 
instance in this treaty. Kent Commen. vol. 1, p. 118. 

(h) The commissioners in England were the attorney 
and solicitor generals (afterwards Lord Mansfield), and 
two doctors of civil law. In their I'eport, dated 18th 
January,' 1753, they laid down the three following 
propositions : — 

^* That the goods of an enemy on board the ship of a 
friend may be taken. 

'^ That the lawful goods of a friend on board the ship 
of an enemy ought to be restored. 

** That contraband goods going to the enemy though 
the property of a friend may be taken as prize." 
Wheaton*s Hist, of Modern Law of Nations, 210. 



The armed neutrality. 

liave been once more established as a necessary 
incident of maritime warfare. 

The claim first set up hj Holland and reviyed 
by Prussia, was again put forward in the year 1780, 
by a combination of tne Northern powers of Eu- 
rope, who, under the designation of the Armed Anned 
Neutr^ty, declared their intention of introducing ^^^^^*^^^y^ 
an improved code of maritime law, and of main- 
taining it by force. It would be here entirely out 
of plfi^ to trace the orimi and progress of this 
cel^rated league, of which Catharine of Eussia 
was the acknowledged head. Suffice it to say that 
the security and freedom of neutral commerce were 
the declared objects of the confederacy, and the 

Erinciples, sought to be established, were announced 
y the Empress of Bussia to the different European 
courts in the following terms : 

1. That all neutral vessels may freely navigate 
from port to port, and on the coasts of nations at 
war. 

2. That the goods belonging to the subjects of 
the powers at war shall be free in neutral vessels, 
except contraband articles. 

3. That the empress, as to the specification of and its 
the above mentioned goods, holds to what is men- ^®™^*'*- 
tioned in the 10th and 11th articles of her treaty (c) 

of commerce with Great Britain, extending these 
obligations to all the powers at war. 

4. That to detenmne what is meant by a block- 
aded port, this denomination is only to be given to 
that where there is by the arrangements of the 
power which attacks it with vessels stationed suffi-. 
ciently near, an evident danger in attempting to 
enter it. 

(c) This treaty, concluded in 1766, limited contra- 
band to articles directly serviceable in war; and the 
11th article defines these to be '* canons, mortiers, armes 
"k feu, pistolets, grenades, boulets, balles, fusils, pierres 
^ feu, m^hes, poudre, salpetre, souflre, cuirasses, piques, 
^pees, ceintures, poches ^ cartouche, selles et brides." 
Martens Recueil oes Trait^s, torn. 1, p. 395. 
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To the terms thus proposed, the following powers 
were induced to assent, viz., Denmark, Sweden, 
Prussia, France, Spain, Portugal, Holland and 
Naples. But Qreat Britain, though at that time 
involved in a war as well with Erance and Spain as 
with her American colonies, declined to accede to the 
proposals of the armed neutrality. She replied to the 
Russian declaration by simply stating that she had 
up to that time observed towards neutrals those rules 
of international law which were generally held to be 
binding upon nations in the absence of treaties, 
'and she left it to be inferred that she would still 
continue to observe them. The proposed innova- 
tions were indeed generally regarded as a systematic 
attempt on the part of the Northern powers to 
undermine the maritime power of Britain, and as 
such they were steadily resisted. The peace con- 
cluded at Versailles in 1783, put an end for a time 
to the controversy, but in the year 1800, the 
pretensions of the Baltic powers were once more 
War with Tovived. The Emperor Paul placed himself at the 
Russia. head of this new confederacy as his predecessor had 
done before him^ and conjointly with Denmark and 
Sweden, proclaimed anew the principles asserted 
by the armed neutrality in 1780. A rupture with 
England was. the immediate result ; but the sudden 
death of the Eussian emperor, and the capture of 
Copenhagen (d) by the British fleet very shortly 
afterwards, dissolved this second confederacy. 
Convention A convcntion was afterwards entered into be- 
with Russia, fj^eou Qreat Britain and Russia, in which important 
^ concessions were made upon both sides. The 
former on the one* hand agreed to admit the 
demands of Russia with respect to the freedom of 
navigating upon the coasts of nations at war ; she 
agreed also to limit contraband to such articles as 
were immediately serviceable in war, and finally 
she adopted the definition of a blockade contained 
in the declaration of the armed neutrality. Russia 

(d) 2nd April, 1801. 
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upon her part conceded the principle which two 
successive sovereigns had vainly sougnt to establish, 
viz., that a neutral flag should protect an enemy's 
goods. Upon this point the ancient rule of mari- 
time law was recognised by both the contracting 
powers (e). 

These concessions on the part of England were conceasions 
the subject of warm discussion. It was contended ^f Engiaad 
by then* opponents that such relaxations of her 
belligerent nghts were impolitic to the last degree, 
as they must necessarily have the effect of impair- 
ing her maritime power (/). The advocates of the 
convention, on the other hand, insisted that the 
concessions made to Eussia were comparatively 
unimportant, whereas that power had yielded to 
England the main point in dispute since the 
year 1780, viz., that free ships should make free 
cargoes (y). But these discussions were brought 
to an unexpected termination. In July 1807, the 
treaty of Tilsit was concluded between France 
and Itussia, and in October of that year the Em- 
peror Alexander issued a proclamation, in which 

(e) Wheaton's Hist, of Law of Nations, 401. 

(/) See the very able speech of Lord Grenville in the 
House of Lords, 13th Nov. 1801. Parliamentary His- 
tory, vol. 36. 

(g) Among those who approved of the convention 
may be named Lord Nelson, who had acted so conspi- 
cuous a part in the war with the northern povrers in 
1801. But he did so apparently on the ground that it 
would put an end to the most important right for which 
the Baltic powers contended. ^' The convention," he said, 
*'had put an end to the principle endeavoured to be 
enforced by the armed neutrality in 1780, and by the 
late combination of the northern powers that free ships 
make free goods, — a proposition so monstrous in itself, 
80 contrary to the law of nations, and so injurious to the 
maritime interests of this country, that if it had been 
persisted in we ought not to have concluded the war 
with those powers while a single man, a single shilling, 
or even a single drop of blood remained in the country.** 
See Debate of House of Lords, 13th Nov. 1801. 
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The armed neutrality, 

he declared that lie annulled for ever, "ever/ 
preceding convention between England and Eaissift^ 
and particularly that entered into in 1801.'' He 
also proclaimed anew the principles of the armed 
neutrality, " that monument of the wisdom of the 
Empress Catharine," and engaged that he should 
never depart from them. 

A reply to this declaration was issued by the 
British government on the 18th December of the 
same year, reasserting the belligerent rights whidi 
it had claimed and exercised previous to the con- 
vention with Eussia in 1801, in the following 
terms : 

" His majesty proclaims anew those principles 
of maritime law against which the armed neutrality, 
under the auspices of the Empress Catharine, was 
originally directed, and against which the present 
hostilities of Eussia are denounced. These prin- 
ciples have been recognised and acted upon in the 
best periods of the history of Europe, and acted 
upon by no power with more strictness and severity 
than by Eussia herself in the reign of the Empress 
Catharine. These principles it is the right and 
the duty of his majesty to maintain ; and against 
every confederacy his majesty is determined under 
the blessing of Divine Providence to maintain 
them" (A). 

A dispute subsequently arose between Great 
Britain and the United States upon various points 
(Wof maritime law. The former complained of the 
capture of their vessels wEIe engaged in the colo- 
nial and coasting trade of France. They com- 
plained also of the illegality of the system of 
blockade established by the British cruisers on the 
coasts of the European continent, in retaliation 
of the Berlin and Milan decrees of the Emperor 
Napoleon ; and, lastly, they alleged that American 
citizens had been impressed from on board their 
merchant ships under the pretext that they were 



(h) Annual Register, vol. 49. 
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subjects of the King of England. The war com- 
menced upon these grounds was tenninated by the 
treaty of peace signed at Ghent in the year 1814, 
on the basis of the status quo amte helium. The 
questions therefore in which the war had its origin 
were passed over in silence (i). 

The treaties subsequently concluded by the Treaties of 
representatives of the great European powers at Jgit*"'* 
Paris and Vienna, in the years 1814 and 1815, are 
equally silent iipon those controverted points of 
maritime law. The principles consistently main- 
tained by Great Britain throughout the whole of 
the last war, and not abandoned on the restoration 
of peace, must sillt therefore be regarded as un- 
shaken. Although a relaxation upon seyeral points 
was made in 1801 in favor of a particular power, 
we have seen that, immediately after that power 
had repudiated its engagements, the Crown re- 
asserted its rights in the most emphatic manner. 
The whole of these rights were freely exercised 
until the close of the last war, and it is impossible 
to doubt that they are all itill within the preroga- 
tive of the sovereign. Before proceeding, therefore, 
to matters of more recent' interest, I shall briefly 
examine in detail the propositions put forward in 
1801. 

(0 Wheaton's Hist, of Law of Nations, 585. 
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Section 1. 

" That it is not lawful to neutral nations to carry 
on in time of war, for the advantage or on the behalf 
of one of the belligerent powers, those branches of 
commerce from which they are excluded in time of 
peace^' (k), 

KiUe of 1756. This Fule, known as the rule of 1756, has been 
usually applied in our wars with France and 
Spain. It was the policy of those countries to 
maintain a strict monopoly both of their colonial 
and their coasting trade m time of peace. But 
in time of war they frequently relaxed this mo- 
nopoly in favor of cert^ neutral nations in order 
that their supplies might not be cut off by 
means of our superior naval power. In the war of 
1766, the Dutch were admitted to a share of the 
colonial and coasting trade of [France, and they 
complained that, as neutrals, their traffic should be 
interfered with. This was also a grievance put 
forward by the armed neutrality in 1780, and at a 
later date by the United States. These complaints 
gave rise to much discussion about the begmning 
of the present century, and the rule in question 
was condemned by various continental and Ameri- 
can writers as an unjustifiable infringement of the 
freedom of commerce. On the other hiand it was 
contended that if a relaxation of fiscal laws was 
made in favor of certain states in time of war, to 

(k) " Quff itur quid facere aut non facere possunt inter 
duos hostes. Omnia forte inquies quss potuerunt cum 
pax esset inter eos, quos inter nunc bellum est/* Bynker- 
shoek Qusest. Juris. Pub. 1. 9. 
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induce them for the advantage of a belligerent 
power to embark in a trade from which they were 
excluded in time of peace, they must be consi- 
dered as having abandoned the neutral character. 
As such relaxations were made only from necessity, ^^ objects. 
it was alleged that any state which took advantage 
of them, and thus supplied a belligerent power 
with commodities which it could not otherwise 
obtain, in reality interfered in the war. The 
general rule, that neutrals shall not be excluded 
from any trade in time of war to which they have 
access in time of peace, is universally acknowledged ; 
but to afford them commercial advantages in time 
of war from which they are debarred in time of 
peace would be to introduce a new and a very dan- 
gerous principle into the law of natijons. Were 
such a principle established, it would be the mani- 
fest interest of aU commercial states to promote 
and perpetuate dissensions 'among their neigh- 
bours (T). 

Lord Stowell, in the following terms, points out 
the practical inconveniences which might result 
from the recognition of such a doctrine. 

" As to the coasting trade, supposing it to be a Approved by 
trade not usually open to foreign vessels, can there stoweii 
be described a more effective accommodation that 
can be given to an enemy, during a war, than to 
undertake it for him during his own disability (m) ? 
Is it nothing that the commodities of an extensive 
empire are conveyed from the parts where they 
grow and are manufactured to other parts where 
they are wanted for use ? It is said that this is 
not importing anything new into the country, and 
it certainly is not ; but has it not all the effects of 

(I) See upon this question Madison^s Examination of 
the British doctrine which subjects to capture a neutral 
trade not open in time of Peace. Lond. 1806. Ward's 
Treatise on the relative Rights and Duties of Belligerent 
and Neutral Powers. Sect. 1, p» 11. Discourse on Neutral 
Nations, by Charles Jenkinson (the late Lord Liverpool). 

(m) The Emmanuelj 1 Rob. Adm. Rep. 300. 
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such an importation? Suppose that the French 

navy had a decided ascendant, and had cut off all 

British communication between the Northern and 

> Southern parts of the island, and that neutrals 

Coasting ' intcrposcd to bring the coals of the North for the 

trade. supply of the manufacturer, and for the necessities 

of domestic life in the metropolis, is it possible to 

describe a more direct and more effectual opposition 

to the success of French hostility short of an actual 

military assistance in the war ?" 



Section 2. 

" That every belligerent power may capture the 
property ofdta enemies wherever it shall he met with 
on the high seas, amd moAj^for that ptirpose, detain 
and bring into port neutral vessels laden wholly or 
in part with a/ny sttch' property ^ 

Antiquity of This doctrinc has been recognised by the differ- 
this rule. ^^^ maritime states of Europe for many centuries. 
It is to be found in the Consolato del m^a/re ; and we 
may add, that the rules laid down upon the subject 
in that ancient compilation are identical with those 
still obserred in the admiralty courts of Britain. 
They are as follows : " If the captured vessel is 
neutral property, and the cargo the property of 
enemies, the captor may compel the merchant Ves- 
sel to carry the enemy's cargo to a place of safety, 
where the prize may be secured from all danger of 
recapture ; paying to the vessel the whole freight 
which she would have earned at her delivering 
ports {n)?^ 

The general recognition of this doctrine, as well 

(n) Consolato del Mare, eap. 273. The date of this 
work is uncertain. An Italian origin was long assigned 
to it by the civilians ; but it is novr ascertained that it 
first appeared at Barcelona, probably during the four- 
teenth century. Wheaton's Hist, of Modern Law of 
l^ations, 61. Hallam*s Middle Ages, vol. S, p. 397* 
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by the most celebrated jurists as by the practice of 
maritime nations, is a fact established beyond dis- 
pute, and the following may be shortly stated as 
the reasons advanced in its support. In naval war- * 
fare it is an object of the first importance to weaken 
the resources of the enemy by injuring or destroy- 
ing his foreign commerce ; and thi^ can only be Reasons for 
effectually done by intercepting it upon the high ™«^tainingr 
seas, even although protectea by a neutral flag. 
But it is evident that this interference involves a 
conflict of rights and interests between the belli- 
gerent and the neutral. To reconcile these rights 
is impossible, for one of the two must, of necessity, 
give way to the other. We have therefore no 
means of deciding upon these competing claims, 
but by comparing their relative importance ; and 
the inconvenience which the neutral may suffer, 
through the occasional interruption of his com- 
merce, cannot weigh in the balance against the 
serious injury which the abandonment of the right 
in question might inflict upon the belligerent power. 
Were this right renounced, the whole foreign com- 
merce of an enemy might be carried on under the 
protection of a neutral flag, and a contest between 
two maritime states might thus be indefinitely pro- 
longed, to the general disturbance of the great 
society of nations. 

The attempts made first by Holland and subse- opposed by 
quently by the Baltic powers to overturn this rule, Holland, 
and to introduce in its stead the doctrine of free 
ships, free goods, have been already noticed. But 
the latter principle has never been recognised by 
England, except by special treaty with particular 
states (o). Neither has it been recognised by the 
tribunals of the United States. 

" There is a marked difference," observes Mr. 
Chancellor Kent, " in the rights of war carried on 

(o) Ex. gr. with Portugal in 1654, with France in 
1677, with Holland in 1688. See Jenkinson*s (Lord 
Liverpool) Discourse on the conduct of Great Britain 
in respect to neutral nations, p. 48. Edit. 1801. 
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by land and at sea. The object of a maritime war 
is the destruction of the enemy's commerce and 
navigation, in order to weaken or destroy the foun* 
dations of his naval power. The capture or de- 
struction of private property is essential to that 
end, and it is allowed in maritime wars by the law 
and practice of nations" (p). 

The same author in another place observes, 
" During the whole course of the wars growing out 
of the French revolution the government of the 
United States admitted the English rule to be valid, 
as the true and settled doctrine of international 
law ; and that enemy's property was liable to seizure 
on board of neutral ships, and to be confiscated as 
prize of war" (q). He further remarks that he 
considers this right of seizure and confiscation " to 
be no longer an open question; and that the 
authority and usage on which that right rests in 
Europe, and the long, explicit, and authoritative 
admission of it by this country (the United States) 
have concluded us from making it a subject of con- 
troversy; and that we are bound in truth and 
justice to submit to its regular exercise, in every 
case, and with every belligerent power who does 
not freely renounce it" (f). 

In case of capture the master of the neutral ship 
is entitled to freight for the carriage of the enemy's 
goods. Such has been the uniform practice of the 
English Courts of Admiralty for two centuries at 
least. And the freight is paid in toto and not pro 
rata, because the capture is considered delivery of 
the goods («). 

It is also a very ancient rule of maritime law, 
and recognised both in England and America, that 
the property of a neutral taken on board an enemy's 
ship shall be restored. " The two distinct propo- 



(/)) Commentaries, Part 1, Lecture 5# 

Iq) Id. Part 1, Lecture 6. 

(r) Id. Part 1, p. 122. 

(«) The Copenhagen, 1 Rob. 289. 
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sitions," says Mr. Chancellor Kent, " that enemy's 
goods found on board a neutral ship may be law- 
folly seized as prize of war, and that the goods of a Property of 

x_ii?ji-j J 1 i. neutral iu an 

neutral found on board an enemy s vessel were to enemy's 
be restored, have been explicitly incorporated into ^p* 
the jurisprudence of the United States, and declared 
' by the Supreme Courts to be founded in the law of 
nations. The rule, as it was observed by the court, 
rested on the simple and intelligible principle that 
war gave a fuU right to capture the goods of an 
enemy, but gave no right to capture the goods of a 
friena. The neutral Sag constituted no protection 
to enemy's property, and the belligerent flag com- 
municated no hostile character to neutral property. 
The character of the property depended upon the 
fact of ownership, and not upon the character of 
the vehicle in which it is found" (t). 

Property taken by an enemy at sea is restored J«8 p<»t- 

X 'J. • ' 1 • .7' • •• llminii. 

to its original owner jure postlvmimty upon recap- 
ture. The recaptor in this case is entitled to sal- 
vage; and restitution must be claimed within a 
reasonable time (w) . What that may be will depend 
upon the circumstances of the case ; but the rule 
as to restitution has received a liberal construction 
in British courts. And the same privileges are 
extended to the recaptured property of allies, unless 
it can be shewn that they adopt a less indulgent rule. 
In that case their own rule will be adopted as 
regards them upon principles of strict recipro- 
city (t?). 

(f) Commentaries, Fart 1, Lecture 6. 
(m) The Mentor, 1 Rob. 179. 
(r) The Santa Cruz, 1 Kob. 49, 
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Section 3. 

" That tmder the description of contrdba/nd of war ^ 
which neutrals are prohibited from carrying to the 
belligerent powers, the law of nations (if not re» 
strained by special treaty) includes all naval as well 
as all military stores ; and generally all articles serv^ 
ing principally, according to the circtimstances of the 
war, to €^ord to one belligerent power the instru^ 
ments and means of annoyance to be used against the 
other:' 

Difficulty of There is a considerable difference of opinion 
defining. among foreign jurists as to what articles are to be 
deemed contraband of war, for while the earlier 
authorities confine them principally to such mate- 
rials as may be rendered immediately serviceable 
for warlike purposes, later writers give to the term 
a much more extensive signification. Vattel, for 
example, includes under the definition of contra- 
band not onljr military stores, but " timber, and all 
materials which are requisite for the construction 
and equipment of vessels of war, horses, and even 
in certain cases provisions, when there is a hope of 
reducing the enemy by famine " (w). 

The rules respecting contraband have, in fact, 
within the last two centuries,undergone considerable 
variation. Sir LeoUne Jenkins, Judge of the Court 
of Admiralty in the reign of Charles the Second, in 
a letter adci^ssed to that prince in the year 1674 
Kavai stores, on the Subject of certain naval stores taken on 
board a Swedish ship, says, " These goods, if they 
be not made unfree by being found in an unfree 



(it) L. 3,0.7,8. 112. 
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bottom, cannot be judged by anj other law than 
the law of nations ; and then I am humbly of 
opinion that nothing ought to be judged contra- 
band by that law in this case, but what is directly 
and immediately subservient to the uses of war, 
&c." (x). 

The same rules were observed in France at that French and 
time, as may be seen from the marine Ordinance of Spanish law. 
1681 (y), which applies only to military stores. 
According to Valin naval stores were first gene- 
rally recognised as contraband during the war of 
the Spanish succession in the beginning of the 
eight^nth century. Spain had previously con- 
demned them as such ; {z) but the rule was then 
adopted, and has been since retained both by 
France and England, imless where exceptions have 
been made by special treaty. 

In a celebrated case determined by Lord Stowell Tar, pitch, 
in 1799, that learned Judge states, " that tar, pitch, *^- 
and hemp, going to the enemy's use, are liable to 
be seized as contraband in their ovm nature, can- 
not, I conceive, be doubted under the modem law 
of nations ; though formerly when the hostilities of 
Europe were less naval than they have since be- 
come, they were of a disputable nature" (a). And 
he states m the same case, " that in the year 1750, 
the Lords of Appeal in this country declared pitch 
and tar, the produce of Sweden, and on board a 
Swedish ship bound to a French port, to be contra- 
band, and subject to confiscation in .the memorable 
case of the Med Goods JEtjelpe'^ (b). 

According to Valin (c), resin, sailcloth, hemp, other 
cordage, masts and ship timber, are also contra- artic^««- 

(x) Life of Sir L. Jenkins, vol. 2, p. 751. 
(y) Ordonnance de la Marine, liv. 3, tit. 9, des Prises, 
▼oL 11. 

(z) Life of Sir L. Jenkins, vol. 2, p. 751. 

(a) Robinson's Admiralty Reports, vol. 1, p. 372. 

(b) Id. vol. 1, p. 373. 

(c) Commentaire sur T Ordonnance, liv. 3, tit. 9, des 
Prbes, art. 11. 
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band ; and in the treaty concluded between England 
and Denmark in 1780, these articles are specially de- 
Treaty with signated as such. This treaty provided that in order 
to leave no doubt upon what is to be understood by 
the term contraband, it is agreed that this denomi- 
nation is meant only to comprehend fire arms and 
weapons of other kinds, with their accoutrements, 
as cannons, muskets, &c., (here follows a minute 
specification), " and generaUy aU other warlike ac- 
coutrements ; also ship timber, tar, pitch, resin, sheet 
copper, sails, hemp, and generally whatever serves 
for the equipment of ships; unwrought iron and 
deal planks excepted" (d). 

In the treaty of commerce and navigation con- 
cluded between Great Britain and the United 
States in 1794, it was stipulated (Art. 18), that 
under the denomination of contraband, should be 
comprised military and naval stores, " unwrought 
iron and fir planks only excepted" (e). 
With Russia. In the convention between Great Britain and 
Eussia concluded in 1801, and already referred to, 
it was agreed that naval stores should not be held 
as contraband. Under this head the following 
articles were alone to be considered contraband by 
the contracting powers, viz. (see Arjb. 3), " cannons, 
mortars, fire arms, pistols, bombs, grenades, balls, 
bullets, fire locks, flints, matches, powder, saltpetre, 
sulphur, helmets, pikes, swords, Sword belts, pouches, 
saddles and bridles." It was further declared, 
" that all other articles whatever, not enumerated 
here, shall not be reputed warlike and naval am- 
munition, nor be subject to confiscation." 

This treaiy, as we have seen, was annulled by the 
two powers in 1807 (/) ; so that according to the 
law of nations as administered in the English 
admiralty courts, naval stores are still regarded as 
contraband of war. 



(d) Martens Recueil des Trait^s, torn. 3, p. 177. 

(e) Wheaton's Modern Law of Nations, 379. 
(/) Antey p. 8. 
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But an exception has been made in £a.yoiir of Exceptions, 
certain naval stores, provided they are in a raw and 
unmanufactured state, and provided they are the 
produce of the country from which they are ex- 
ported. In this case they are subject not to confis- 
cation, but to preemption by the capturing power 
at a reasonable price. Pitch and tar from Sweden, 
being staple articles of export from that country, 
have been held to fjEdl under this rule ; but the 
same articles coming from Prussia, would not be 
regarded with equal favour, unless it were proved 
that they were the bond fide produce of that 
country (^). 

A distinction of a similar kind has been drawn Raw and 
with respegt to several other articles. Thus hemp, SJS^S^ 
the produce of the exporting countiy, has beentidea. 
held not liable to condemnation (A) ; but sailcloth 
is universally held to be contraband (i). A cargo 
of timber for shipbuilding has been restored (A:) ; 
but the court observed it would have been other- 
wise had the ship been bound for a port of naval 
equipment (Z). K the timber had been prepared 
for immediate use it would also have been liable to 
condemnation; for masts, spars, <&c., have long 
been considered contraband («»). Whether un- 
wrought iron is 'per se contraband does not appear 
to have been expressly decided, and we have seen 
that in several treaties it has been specially ex- 
cepted; but anchors and other articles manufac- 
tured from iron for the equipment of ships are 
tmquestionably contraband (n). In determining 
cases of this doubtful nature two points appear to 
liave been principally kept in view. In the first 

(g) The Sarah Christina, 1 Rob. 237. 

(^) The Apollo, 4 Rob. 158. 

(i) The Neptunus, 3 Rob. 108. 

(A) The Twende Brodre, 4 Rob. 33. 

(0 See also The Endravght, 1 Rob. 23. 

(m) The Charlotte, 5 Rob. 305. 

(n) TJie Jonge Margaretta, 1 Rob. 194. 
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place, an important distinction has been drawn 
between artides in their raw and in their manu- 
factured state ; and, in the second, it is of still more 
consequence to ascertain whether they are intended 
for ordinary use in the country to which they are 
consi^ed, or whether they are intended for naval 
or military purposes. The port of destination, in 
this case, affords a fair test of intention. If it is 
an ordinary commercial port, the goods may be 
considered, without proof to the contrary, as 
having been shipped in the usual course of trade. 
But a destination to a port of naval or military 
equipment will raise a serious presumption against 
the innocence of the cargo : and this presumption 
will be materially strengthened, by the iisMJt, that a 
demand notoriously exists there at the time, for the 
articles in question. 

With respect to provisions the same rules have 
been generally held to apply (o) . Grotius says that 
the question of whether they are contraband or not 
must be determined by circumstances ; and, prac- 
tically, this is still the case. Provisions destined 
for a port or place of naval or military equipment 
were generally condemned by the British admirallnr 
courts during the last war. Thus a cargo of Dutch 
cheese {p) bound for Brest, where the French fleet 
lay, was condemned. A cargo of wine Q'), laden on 
board a Prussian ship, and bound for the same port, 
shared the same &te ; and American sea biscuit (r) 
going to Cadiz, where a hostile squadron was pre- 
paring for sea, were also condemned. In each of 
these three cases the articles in question were held 
to be naval stores adapted for the use of the enemy. 

On the 8th of June, 1793, an order in council 
was issued authorizing British cruizers to detain 



(o) De Jure Belli et Pacis, lib. 3, cap. 1. 
(/>) The Jonge Margaretha, 1 Rob. 191. 
(g) The Edward, 4 Bob. 68. 
(r) The Ranger, 6 Rob. 125. 
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all vessels laden with com, flour, or meal, bound com and 
to any port in France, or any port occupied by the ^^ 
armies of France, and to send them into a British 
port in order to subject the cargoes to the right of 
preemption by the British government. This order 
was justified upon two grounds. 

1st. That it was made when there was a pros- 
pect of reducing the enemy to terms by famine, 
and that, in such a state of things, provisions 
bound to the enemy's ports became so far contra- 
band as to justify Great Britain in seizing them 
upon condition oi paying the invoice price, with a 
reasonable mercantile profit thereon, together with 
freight and demurrage. 

2nd. That the order was justified by necessity, 
the British nation being at that time threatened 
with a scarcity of the articles directed to be seized (r) . 

The right thus asserted under these peculiar Di8cii»sio»v» 
circumstances by Great Britain gave rise to aj^ted* 
lengthened discussion with the United States ; but statet. 
no practical resxdt followed. In the year 1799 we 
find the principles which had been asserted in 1793 
expressly sanctioned by Lord StoweU in these 
terms. • 

" The right of taking possession of provisions is Opinion ot 
no peculiar claim of this country ; it belongs gene- Jj^^u. 
rally to belligerent nations ; the ancient practice of 
Europe, or at least of several maritime states of 
Europe, was to confiscate them entirely. A cen- 
tury has now elapsed since this claim was asserted 
by some of them. A more mitigated practice has 
prevailed in later times of holding such cargoes 
subject only to a right of preemption ; that is, to 
a right of purchase upon a reasonable compensation 
to ^e individual whose property is thus diverted. 
This claim on the part of the belligerent cannot 
go beyond cargoes avowedly bound to the enemy's 
ports, or suspected on just grounds to have a con- 



(r) Wheaton's Hist, of Modern Law of Nations, 380. 
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cealed destination of that kind. The neutral can 
only expect a reasonable compensation. He cannot 
look to the price he woxdd obtain in the enemy's 
port. An enemy distressed by famine may be 
driven by his necessities to pay a famine price; 
but it does not follow that the belligerent, m the 
exercise of his rights of war, is to pay the price of 
distress" (s). 

Carrying the enemy^s troops is universally held 
to be an illegal act, and subjects a neutral ship to 
confiscation. The number of troops so conveyed 
is immaterial; for it has been observed that the 
sending out of one veteran general to the scene of 
hostilities might be of more importance to the 
belligerent power than the conveyance of a whole 
regiment (t). And even although the neutral ship 
should be pressed into the enemy's service, this 
circumstance will not save her from condemna- 
tion (u). 

The carriage of the enemy's despatches involves 
a similar penalty. " It has been asked what are 
despatches?" says Lord Stowell, "to which I 
think this answer may be safely returned; that 
they are aU official communications of official per- 
sons on the public affistirs of the government. The 
comparative importance of the particular papers is 
immaterial, since the court wiU not construct a 
scale of relative importance, which it has not in 
fact the means of doing with any degree of accu- 
racy or with satisfaction to itself; it is sufficient 
that they relate to the public busijiess of the 
enemy, be it great or small. It is the right of the 
belligerent to intercept and cut off all communica- 
tion between the enemy and his settlements, and 
to the utmost of his power to harass and disturb 
thia connection, which it is one of the declared 



(s) The Haahet, 2 Rob. Adm. Rep. 182. 
(0 The Orozemho, 1 Rob. Adm. Rep. 434. 
(«) Id. 
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objects of the ambition of the enemy to preserve. 
It is not to be said, therefore, that this or that 
letter is of small moment ; the true criterion will 
be, is it on the public business of the state, and 
passing between public persons for the public 
service ? That is the question" (v). 

An exception to this rule has been made in favor Exception. 
of the despatches of a minister resident in a neu- 
tral state ; on account of the peculiar favor with 
which Ambassadors are regarded by the law of 
nations (w). 

If a vessel carries contraband on the outward Homeward 
voyage, she is liable to condemnation on the home- ^®y*s®- 
ward voyage. And it is not essential to this end 
that the return cargo should have been purchased 
with the proceeds of the contraband goods (x). 

The penalties attaching to contraband, as we penaitiea 
have seen, vary in degree ; but the following may attaching 
be stated as the result of the decisions upon the band, 
subject. 

1. K the owner of a contraband cargo is also 
owner of the ship, both cargo and ship are liable 
to condemnation. If he is owner of a share of the 
vessel only, his share will be condemned. 

2. The penalty attaching to the conveyance of 
hostile troops or despatches, is the confiscation of 
the ship. And if the owners of the cargo are 
implicated, it wiU share the same fate (y). 

3. The carriage of contraband with a false des- 
tination and false papers, subjects both ship and 
cargo to condemnation (z). 

4i The ordinary penalty attaching to contraband, 
is the confiscation of the articles seized. But if 
the owner of the contraband goods is also owner 
of the remainder of the cargo, the whole will be 

(v) The Caroline, 6 Rob. Adm. Rep. 465. 
(w) Id. 

(x) Per Sir W. Grant, The Margaret, 1 Acton, 335. 
(y) The Atalanta, 6 Rob. Adm. Rep. 460. 
'^ \z) The Franklin, 3 Rob. Adm. Rep. 224. 
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Condemned. If he is owner of a portion only of 
the remainder, that portion will be condemned (a). 
5. In certain cases naval stores and provisions 
are subjected only to the right of preemption by 
the captor at a reasonable price. 



Right of 
blockade 
universally 
recoffnised. 



Section 4. 

''That it is lawful to naval powers when engaged 
in war to blockade the ports of their enemies by cruis- 
ing squadrons, bond fide allotted to that service, and 
fairly competent to its execution. That stich blockade 
is valid and legitimate, although there be no design, 
to attack or to reduce by force, the port, fort or arsenal 
to which it is applied. And that the fact of the 
blockade, coupled tvith due notice thereof to the 
neutral powers, shall affect not only vessels acttudly 
intercepted in the attempt to enter the blockaded 
port, but those ships also which shall elsewhere be 
met with, and shall be fownd to have been destined to 
such port, tmder the circumstances of the fact and 
notice of the blockade.'* 

The right of preventing a neutral from entering 
a blockaded port appears to have been recognised 
in all ages. "If," says Yattel, " I lay siege to a 
place, or even simply blockade it, I have a right to 
hinder any one from entering, and to treat as an 
enemy whoever attempts to enter the place, . or 
carry anything to the besieged without my leave ; 
for he opposes my undertaking, and may contribute 
to the miscarriage of it, and thus involve me in all 
the misfortunes of an unsuccessful war. King 
Demetrius hanged up the master and the pilot of 
a vessel conveying provisions to Athens at a time 
when he was on the point of reducing that city by 
famine. In the long and bloody war carried on by 



(a) The Staadt Embden, 1 Rob. Rep. 26. 
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the United Provinces against Spain for the recovery 
of their liberties, they would not suffer the English 
to cany goods to Dunkirk, before which the Dutch 
fleetlajr^Cft). 

Considerable doubt formerly existed as to what Definiuon 
did or did not constitute a valid blockade. It has Sy^i^^^^^ 
been sometimes contended that a simple declaration stoweu. 
by a belligerent power to that effect, and duly 
notified to neutral powers, was sufficient for the 
purpose. But by the present law and practice of 
nations a blockade is only recognised when it exists 
in fiact. " It is," says Lord Stowell, " an un- 
doubted right of belligerents to impose such a 
blockade, though a severe right, and not to be ex- 
tended by construction. It may operate as a griev- 
ance upon neutrals, but it is one to which by the 
law of nations they are bound to submit. Being, 
however, a right of a severe nature, it is not to be 
aggravated by mere construction. If the ships 
stationed on the spot to keep up the blockade will 
not use their force for the purpose, it is impossible 
for a court of justice to say there was a blockade 
actually existing at the time so as to bind the 
vessel" (c). 

Martens lays it down as a belligerent right. By Martens. 
" defendre tout commerce avecune place, forteresse, 
port ou camp ennemi qu'eUe tient teUementbloqu^ 
ou assiegi^ qu'elle se voie en 6tat d'en emp^cher 
Tentree" (<Q. A more recent authority defines asyKiuber. 
blockade to be, " Un lieu bloque soit ce un port, 
une place forte, une ville, un camp, une c6te, &c. ; 
est celui ou il y a par les dispositions de la puis- 
fBance qui Tattaque avec des troupes ou des vaisseaux 
stationn^s et sumsamment proches, danger evident a 



(h) 1 VaUel, b. 3, c, 8, s. 117. 

(c) The Juffnno Maria^ 3 Rob. Adm. Rep. 147. 

(d) Precis du Droit des Gens Modeme, vol. 2. Edit. 
Par. 1831. 
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entrer sans le consentement de cette puissance" (<?). 
This latter definition appears to be substantially 
the same as that laid down by the armed neutrality 
in 1780. 

A blockade, properly so called, must then be real 
and effective. And in order to render it valid as 
regards neutrals three circumstances are essential. 
In the first place it must be imposed by a com- 
petent authority ; in the second it must be effec- 
tively maintained ; and lastly, its existence must be 
duly notified to neutral nations. 
How im- The imposition of a blockade is an act of sove- 

posed. reign authority, and the usual practice of the British 

government is to declare the fact by an Order in 
Council. This has long been the usage as regards 
blockades of any port in Europe. But a naval com- 
mander on a distant station, as, for example, on the 
coast of South America, may be presumed to cany 
with him such a portion of the supreme authority 
as will enable him to exercise this right (/). 
Must be The declaration of the blockade must be followed 

maintofned. ^J actufll and Complete investment. A declaration 
followed by partial investment only is not suffi- 
cient. Thus in the year 1794 the British com- 
mander in the.West Indies declared the island of 
G-uadaloupe to be in a state of blockade ; but the 
Lords of Appeal held that the blockade was invalid, 
on the ground that the facts did not correspond 
with the declaration (j). The actual preseuee of 
a sufficient number of armed vessels seems to be 
essential to constitute a legal blockade, but its 
validity will not be affected should they be tem- 
porarily driven from their station by stress of 
weather (A) . During the last war various blockades 

(e) Droit des Gens Modeme, par Jean Louis Kliiber. 
Paris, 1831, torn. 2,. p. 93. 
(/) The RoUa, enoh.Adm.B,e^,S67. 
(g) The BeUy, 1 Rob. 93. 
(h) See The Camperdown, 3 Bob. 147. 
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were declared and attempted to be maintained by 
simple proclamation on the part of the belligerent 

Eowers. But these proceedings are now universally 
eld to have been an unjust^ble violation of the 
rights of neutral states (i). 

It is usual officially to notify the existence of a Notification 
blockade to neutral states, but it has been held that «f w«*«^e- 
this notice is not indispensable. Thus in a case 
where a vessel belonging to Bremen was captured 
on her outward voyage from Amsterdam, then in a 
state of blockade, and it was pleaded for the owner 
that the blockade existed de facto only, and that no 
notification of it had been made to the Hanse 
Towns, Lord StoweU condemned the ship, observ- 
ing, '* At Amsterdam it must have been a subject 
of general notoriety that the port was legally con- 
sidered by the English in a stote of blockade, and 
it is impossible that it should not have come to the 
knowledge of this Bremen man. It is not to be 
said by any person, ^ although I know a blockade 
exists, yet because it has not been notified to my 

(i) On the 11th November, 1807, a decree was issued 
at Milan by the French government in connection with 
one previously issued at iBerlin, the drd article of which 
declared ** the British islands to be in a state of blockade 
both by land and sea. Every ship of whatever nation, 
or whatsoever the nature of its car^o may be, that sails 
from the ports of England, of those of the English 
colonies, and of the countries occupied by English troops, 
is good and lawful prize, as contrary to the present 
decree ; and may be captured by our ships of war or 
our privateers, and adjudged to the captor." Anmidl 
Regiiter, vol. 49, p. 780. Various retaliatory orders in 
council were issued by the British government, one of 
which, dated the 21st November, 1807, declared not only 
France, **but all her tributary states to be in a state of 
blockade." It is obviously impossible to reconcile either 
of these sweeping proclamations with the recognised 
rules of the law of nations, applicable to blockade. An 
essential element was wanting in both cases, viz., a com- 
petent force to maintain the blockade, and for this all 
the navies in the world would not have sufficed. 
c 2 
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court I will take out a cargo' '* (h), Erom this 
case it appears that if the existence of the blockade 
is a matter of notoriety at the port whence the 
neutral vessel sails, proof of official notice will not 
be required. 
saiihig with An intention to break a blockade also renders a 
breaker iiGutral vcsscl liable to capture. But the intention 
blockade, must be clesT and premeditated (Z). The mere act 
of steering for a blockaded port is not sufficient, 
for that does not necessarily imphr an intention to 
violate the blockade. A case decided not long 
since by the Court of Common Pleas establishes 
the latter point. In delivering judgment upon this 
case, which. raised the question as to whether the 
act of sailing for the islaiid of Terceira, when it was 
in a state of blockade, and of which due notice had 
been given to the English government, was in itself 
illegal, Chief Justice Tin&l observed, " The case 
of The Nepttmua, which was cited in support of the 
first objection, establishes that it is illegal to attempt 
to enter a blockaded port in violation of the block- 
ade, and that after notification of the blockade the 
act of sailing to a blockaded port with the intention 
of violating the blockade, is in itself illegal. But 
neither that case nor any other that can be cited 
has laid it down that the mere act of saving to a 
port which is blockaded at the time the voyage is 
commenced is any offence against the law of nations, 
where there is no premeditated intention of break- 
ing the blockade if it shall be found to continue in 
force when the ship arrives at the port. Any such 
determination would be destructive, in many in- 
stances, of the fair commercial speculations of 
neutral merchants, to whom it might be of the 
first importance to possess the opportunity of in- 
troducing their goods into the port which had been 
blockaded at the very earliest moment after such 



{k) TJte Adelaide, 2 Rob. Ad. Rep. 111. 
(/) The Neptununy 2 Rob. Ad. Rep. 110. 
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blockade had been relaxed. In the present case 
there was no evidence of any understanmng between 
the contracting parties that, the defendant was to 
break the blockade of Terceira in order to deliver 
bis outward cargo. "We see therefore no reason for 
holding the contract void on the ground of ille- 
gality" (m). 

The sailing from a blockaded port is equally a sauing from 
violation of the blockade as an entry of the port. * ^r*^**^ 
" A blockade," said Lord Stowell (w), " is a sort of 
circumvallation round a place by which all foreign 
connection and correspondence is, as far as human 
force can eflEect it, to be entirely cut off. It is 
intended to suspend the entire commerce of that 
place, and a neutral is no more at liberty to assist 
the traffic of exportation than of importation. The 
utmost that can be allowed to a neutral vessel is, 
that having already taken on board a cargo before 
the blockade begins, she may be at liberty to retire 
with it. But it must be considered as a rule, which 
this court means to apply, that a neutral ship de- 
parting can only take away a cargo bond fide pur- 
chased and delivered hefore the commencement rfthe 
blockade. If she afterwards takes cargo on board 
it is a fraudulent act and a violation of the blockr 
ade." And a neutral ship wtU not escape the Escape from 
penalties of breaking a blockade, although she may * rt**^"^^ 
have succeeded in eluding the vigilance of the 
blockading vessel or squa<&on, and has proceeded 
some distance on her voyage, in which case she is 
stOl liable to be pursued and taken (o). But the 
penalty attaching to the breach of the blockade 
does not reach beyond the termination of the 
voyage- The penalty is also held to be remitted 
if the blockade has been raised before the capture 
of the ship (p). 

(m) Abbott on Shipping, part 4, cap. 12. 

hi) The Vrow Judith, 1 Rob. Ad. Rep. 151. 

(o) The Welvaart Van PiUau, 2 Rob. Ad. Rep. 130. 

(p) The Lisette, eB^h,SS7. 
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What vessels From the passage just cited from Lord Stowell, 
abtocSded 1* appears that neutral vessels with cargoes laden 
port. b^ore the commencement of the blockade are not 

prevented from leaving the port with such cargoes, 
and such, in fact, is the modem usage both in 
Europe and America (5'). In accordance with this 
principle it has been held that goods sent to a port 
before it was blockaded, and retiu^ed to the con- 
signor as unsaleable, were not liable to condemna- 
tion. The court in this case observed that the rule 
which allows neutrals to withdraw from a blockaded 
port, extended with equal justice to merchandise 
sent in before the blockade, and withdrawn bona 
fide by the neutral owner (r). On the same prin- 
ciple a ship transferred from one neutral to another, 
and sailing out of the blockaded port in ballast, has 
been held no violation of the blockade (*). 
Excuses for Excuscs are sometimes set up for the violation of 
bSSbSe.* a blockade, but they are received with extreme cau- 
tion by the court. The intoxication of the master 
of the ship ; the state of the weather ; the necessity 
of obtainmg certain information ; and the want of 
water or provisions have aJl at different times been 
urged in defence of this charge. It has been de- 
cided that the first of these pleas is wholly ioadmia- 
sible (^), as otherwise there would be a direct 
encouragement to drunkenness. With respect to 
the next two it has been observed that the owner 
of the ship must shew that he was led to the port by 
some accident which he coxdd not controu^ or by 
some want of information which he could not ob- 
tain («*). As to the want of provisions or water, 
Lord Stowell has said that this excuse '' to be ad- 
missible must shew an imperative and overruling 
compulsion to enter the particular port under block- 

(jl) Kent Com. part 1, Lect. 7. 

(r) See Rob. 4, 89 note. 

\b) The PoUdam, 4 Rob. Ad. Rep. 89. 

(0 The Shepherdess, 5 Rob. 262. 

(u) The Arthur, Edwards B,e^.20Z. 
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ade, which can scarcely be said in any case of mere 
want of provisions. It may induce the master to when held 
seek a neighbouring port ; out it can hardly ever ^^• 
force a person to resort exclusively to the blockaded 
port" (v). In another case of a similar kind he 
said that " nothing but an absolute and unavoidable 
necessity wiU justify the attempt to enter a block- 
aded port" {w). 

The penalty attaching to the breach of a blockade penaiues 
is the confiscation of the ship, and the cargo is J'^ioTaSu!^ 
alwaja primd facie equally subject to condemnation. 
It lies on the owner of the latter to remove this 
presumption to the satisfaction of the court (x). 
Two modem jurists (y) state that parties violating a 
blockade, may, in ad^tion to the confiscation of the 
ship and cargo, be subjected to personal punish- 
ment ; but this practice seems to nave now disap- 
peared among European nations. 

The principles of law applicable to blockade as same rules 
established in the English Admiralty Courts, have SSS^Ic^.*'* 
been fully recognised in the United States. Upon 
this point Mr. Chancellor Kent observes : " The 
judicml decisions in England and in this country 
nave given great precision to the law of blockade, 
by the application of it to particular cases, and by 
the extent and clearness and equitjr of their illus- 
trations. They are distinguished likewise for ge- 
neral coincidence and harmony in their principles. 
AU the cases admit that the neutral must be charge- 
able with knowledge either actual or constructive 
of the existence of the blockade, and with an intent, 
and with some attempt to break it before he is to 
suffer the penalty of a violation of it. The evidence 
of that intent and of the overt act will greatly vary 



(p) The Fortuna, 5 Rob. 27. 

Iw) The Hvrtige Hane, 2 Rob. 124. 

(ar) The Mer'curius, 1 Rob. 67. The Columbia, 
3 Rob. 173. The Alexander, 1 Edwards, 39. 

(y) Martens Precis des droits des gens, torn. 2, p. 268. 
Kluber, torn. 1, p. 116. 
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according to circumstances ; and the conclusions 
to be drawn from these circumstances will depend 
in some degree upon the character and judgment of 
the prize courts, but the true principles which ought 
to govern have rarely been matters of dispute " (z). 



Section 5. 

" That the right of visiting and examining neutral 
vessels is a necessary consequence of these principles^ 
and that hy the law of nations (when unrestrained hy 
treaty) this right is not in any mcMmer affected hy the 
presence of.a neutral ship of war, having under its 
convoy merchant ships either of its own nation or of 
any other country,*^ 

Bight of The right of visitation and search, which of late 

2^[^,enM^ years has given rise to so much controversy, is a 
*>!«• necessary consequence of the preceding rules. It 

is obvious that those laid down respecting an 
enemy's property in a neutral ship, as also those 
relating to contraband, woxdd be wholly inoperative 
unless some recognised means existed for ascer- 
taining the precise nature of the cargo. The privi- 
lege of makmg such necessary inquiry devolves by 
universal usage upon the vessels of war belongiog 
to the belligerent powers. They are entitled for 
this purpose to stop a neutral ship on the high seas, 
to inspect her papers and even ner cargo, and in 
case ojf refusal or resistance, to capture her as lawful 
prize of war («). 

The exercise of this indispensable right has led 
to frequent disputes between modem states ; and 
various attempts have been made, although without 
success, to defeat it. Of these, the case of the 
Swedish convoy, which was determined towards the 

(z) Kent Com., part 1, Lect. 7. ". 
(a) Wheaton*8 History of the Modern Law of Nations, 
p. 145. 
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close of the last century, is the most remarkable, 
inasmuch as it led ultimately to the rupture be- 
tween Great Britain and the northern powers in 
1801. The drcumstances were shortly these: — 
A fleet of Swedish merchantmen proceeding under ca«eof the 
convoy of a Swedish ship of war to certain Medi- ^^^ 
terranean ports at that time in possession of France, 
was captured in January, 1798, by a British squa- 
dron, on the ground of its refusal to submit to the 
right of search. The case was brought before the 
Court of Admiralty for adjudication, and the ques- 
tion simply was whether the presence of the convoy 
under such circumstances rendered the capture 
illegal. The court decided that it did not; and 
that the Swedish vessels were accordingly lawful 
prize of war. 

In pronouncing judgment in this celebrated case 
(11th June, 1799) Lord Stowell laid down certain 
rules of intematiofial law with respect to the right 
of search, which coming as they do from such an 
authority, are worthy of all attention. These 
•rules were three in number. 

The first of these, according to his Lordship, en- Rules laid 
titled the lawfully commissioned cruisers of belli- ^^ ^^ 
gerent states, to visit and search a merchant vessel stoweii. 
on the high seas, whatever may be the vessel, the ^^ "*'*• 
cargo or the destination ; because until it is visited 
' and searched the true character of the ship, the 
nature of the cargo, and the object of the voyage 
cannot be ascertained. " This right," said his Lord- 
ship, " is so clear in principle, that no man can 
deny it who admits the rights of maritime capture ; 
because if you are not at liberty to ascertain by 
sufficient inquiry whether there is property that 
can legally be captured, it is impossible to capture. 
Even those who contend for the inadmissible rule 
that free ships make free goods, must admit the 
exercise of this right, at least for the purpose of 
ascertaining whether the ships are free ships or 
not. The right is equally clear in practice; for 
practice is uniform and universal upon the sub- 
3 
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Case of the ject. The many European treaties which refer to 
^•^^ this right, refer to it as preexisting, and merely 
regulate the exercise of it. All writers upon the 
law of nations unanimously acknowledge it, with- 
out the exception even of Hubner (5) himself, the 
great champion of neutral privileges.*' 
Second rule. The second rule laid down by his Lordship 
applied to the case then before him. In it a new 
principle had been attempted to be introduced, 
which, if generally recognised, would in effect have 
established the rule of free ships, free goods, for 
which the Northern powers had unsuccessfully con- 
tended in 1780. If, as was now alleged, the right 
of search was defeated by the presence of a ship of 
war, it necessarily followed that the largest fleet of 
neutrals, laden not only with enemy's property, but 
with contraband of war, was entirely secure from 
interruption so long as it was accompanied by an 
armed cruiser, even of the most iusignincant dimen- 
sions. But the court decided that the protection 
thus intended to be afforded was of no avail against 
the rights of a belligerent power. " Two sove- 
reigns," it was observed, "may unquestionably 
agree, if they think flt, as in some late instances 
they have agreed by special covenant that the pre- 
sence of one of their armed ships along with their 
merchant ships shall be mutually understood to 
imply that nothing is to be found in that convoy 
of merchant ships inconsistent with amity or 
neutrality ; and if they consent to accept this 
pledge, no third partjr has a right to quarrel with 
it, any more than with any other pledge which 
they may agree mutually to accept. But surely no 
sovereign can legally compel the acceptance of such 
a security by mere force. The only security known 
to the law of nations upon this subject, independ- 
ently of aU special covenants, is the right of personal 



(h) *VDe la saisie des batimens neutres,** par M. 
Hubner, a la Haye, 17^9. 
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visitation and search, to be exercised by those who caae of the 
have the interest in making it." ^^f 

The third rule prescribes the penalty which Third mie. 
attaches to a ship resisting the right of search 
when demanded by a lawfully commissioned belli- 
gerent cruiser. The penalty under such circum- 
stances, in case of capture, is the confiscation of 
the property so withheld from search. " For the 
proof of this," Lord Stowell observed, " I need only 
refer to Vattel, one of the most correct, and cer- 
tainly not the least indulgent, of modem professors 
of public law." In Book 3, c. 7, sec. 114, he 
expresses himself thus : — ** On ne pent empScher 
le transport des effects de contrebande si Ton ne 
visite pas les vaisseaux neutres. On est done en 
droit de les visiter. Quelques nations puissantes 
ont refus^ en diff(^rents temps de se soumettre k 
oette visite; aujourd'hui un vaisseau neutre, qui 
r^fuseroit de sou£&ir la visite, se feroit condamner 
par cela seul, comme 6tant de bonne prise.' ' Yattel 
ifl here to be considered, not as a lawyer merely 
delivering an opinion, but as a witness asserting a 
tact — ^the fSeust that such is the existing practice of 
modem Europe. Conformably to this principle, 
we find in the celebrated French ordinance of 1681, 
now in force, article 12, ' that every vessel shall be 
good prize in case of resistance and combat ;' and 
Yalin, in his smaller commentary, p. 81, says 
expressly, ' that although the expression is in the 
conjunction, yet that the resistance alone is suffi- 
cient.' ' ' He refers to the Spanish ordinance, 1718, 
evidently copied from it, in which it is expressed 
in the disjunctive, in case of resistance or combat. 
And recent instances are at hand and within view, 
in which it appears that Spain continues to act 
upon this principle. The first time it occurs to 
my notice, on the inquiries I have been able to 
make in the institutes of our own country, respect* 
ing matters of this nature, except what occurs in 
the Black Book of the Admiralty, is in the Order 
of Coundl, 1664, art. 12, which directs " That when 
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any ship, met withal by the royal navy or other 
ship commissioned, shall fight or make resistance, 
the said ship and goods shall be adjudged lawful 
prize." A similar article occurs in the proclama- 
tion of 1672. I am, therefore, warranted in saying 
that it was the rule, and the undisputed rule, of 
the British Admiralty. I will not say that that 
rule may not have been broken in upon, in some 
instances, by considerations of comity or of policy, 
by which it may be fit that the administration of 
this species of law should be tempered in the hands 
of those tribunals which have a right to entertain 
and apply them ; for no man can deny that a state 
may recede jfrom its extreme rights, and that its 
supreme councils are authorized to determine in 
what cases it may be fit to do so, the particular 
captor having in no case any other right and title 
than what the state itself would possess under the 
same facts of capture. But I stand with confidence 
upon all principles of reason— upon the distinct 
authority of Vattel — upon the institutes of other 
great maritime countries, as well as those of our 
own country, when I venture to lay it down that 
by the law of nations, as now understood a delibe- 
rate and continued resistance to search, on the part 
of a neutral vessel to a lawful cruiser, is followed 
by the legal consequences of confiscation*' (c). 

The presence of a vessel of war will not, there- 
fore, protect a neutral ftx)m search by a belligerent 
cruiser. tJnder such circumstances, and under all 
circumstances, the neutral is bound not only to 
submit to search, but to be duly i^mished with 
the necessary proofs of her neutral character. 
These are generally the register, passport, sea-letter, 
muster-roll, log-book, charter party, invoice, and 
bill of lading (d). The want of such documents, 
however, will not be held conclusive without other 
proof of the hostile character of the ship. Even 

(c) The Maria^ 1 RobinsoD, 340. 
{d) Kent Com. part 1, Lect. 7. 
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the wilful destruction of the ship's papers will not 
be held sufficient. Lord Mansfield has expressly 
stated that he never knew a case of a yessel being 
condenmed upon that ground alone (d). 

With respect to the law and practice of the Rules recog- 
United States, Mr. ChanceUor Kent states that 5!^^ 
"The doctrine of the English Admiralty on the 
right of visitation and search, and on the lunitation 
of the right, has been recognised in its fullest 
extent by the courts of justice in this country" (^)' 
And Mr. Justice Stoiy, referring to the judgment 
of Lord Stowell in the case of 27ie Mqria, has 
stated, that the pnnciples there laid down ^'can 
never be shaken without delivering to endless con- 
troversy and conflict the maritime rights of the 
world" (/). 



Sections 6 & 7. 

" Commissioning privateers, and impressing British 
seamen out of neutral merchant ships. ^^ 

With regard to these two belligerent rights Letters of 
little requires to be said. The right of commis- ™a«p^ how 
siomng privateers m time of war is an ancient 
prerogative of the crown, and it is one which 
has hitherto been universally recognised by the 
law of nations (^). Letters of marque and reprisal 
were formerly, in practice, granted upon due appli- 
cation being made to the Lord ChanceUor (A) . But 
latterhr it has been usual to empower the authori- 
ties 01 the Admiralty to exercise this right (i). 



(d) Bemardi v. Motteaux, Doug. 581. 

(e) Kent Com. part I, sec. 7. 
(/) The Nereide, 9 Cranch. 439. 

(g) Grotios de Jure B. et P., 1. 3, c. 2, § 4 & 5. 

(^) 4 Henry 6, c. 7. 

(i) 29 Geo. 2, c. 34 ; 19 Geo. 3, c. 67. This practice 
has been strongly condemned by many eminent states- 
men, both in Europe and America, as tending to 
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impreas- The right of impressing her own subjects out 

Bri^ of neutr^d merchant ships in time of war is also 
of nSSai** one which has been invariably asserted by England, 
ships. This right, the exercise of which has given rise to 

much controversy with foreign countries, and 
especiaJlv with the United States, is a necessary 
result of the English doctrine of allegiance. Ac- 
cording to this doctrine, the subject cannot by any 
act of his own dissolve the inherent obligation 
under which he may at any time be called upon to 
render military service to the crown. Hence em- 
ployment in K)reign service, or even the fullest 
admission to the rights of citizenship and natural- 
ization in a foreign state, have no effect in anauUing 
the primary and indefeasible bond of allegiance 
which exists between him and his sovereign (Je), 



encourage crime, and to a^zravate mmecessarily the 
miseries of war. Benjamin Pranklin even argues that 
it must be attended with positive loss to Ihe country 
which sanctions it. In his correspondence with the 
British commissioner, in 1783, he states that "The 
practice of robbing merchants in the high seas, a rem- 
nant of ancient piracy, though it may be accidentally 
beneficial to particular persons, is far from being profits 
able to all engaged in it, or to the nation that authorizes 
it. In the beginning of a war some rich ships, not upon 
their guard, are surprised and taken. This encourages 
the first adventurers to fit out more armed vessels, and 
many others to do the same. But the enemy, at the 
same time, become more careful, arm theii* merchant 
ships better, render them not so easy to be taken ; they go, 
also, more under the protection of convoys ; thus while 
the privateers to take them are multiphed, the vessels 
subject to be taken and the chances of profit are 
diminished, so that many cruises are made wherein the 
expenses overgo the gains ; and, as is the case in other 
lotteries, though some have good prizes, the mass of 
adventurers are losers, the whole expense of fitting out 
all the privateers, during a war, being much greater 
than the whole amount of goods taken.** Wheaton*8 
Hist, of Law of Nations, 309. 

(K) Previous to the signature of the treaty of Wash- 
ington, in 1842, this right underwent much discussion, 
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but without any satisfactory result. The goYemment 
of the United States, however, protested seriously 
against its exercise at any future time. A despatch 
addressed by Mr .Webster to the British Plenipotentiary, 
on the 8th of August, 1842, after reviewing in detail the 
nature of the riffht, and the results to which it had led, 
contains the following passage : — 

^^The goyemment of the United States has used 
the occasion of your Lordships* pacific mission to review 
the whole subject, and to bring it to your notice and 
to that of your government. It has reflected on the 
past, pondered on the condition of the present^ and 
endeavoured to anticipate, so far as might be in its 
power, the probable future; and I am now to com- 
municate to your Lordships the result of these 
deliberations. 

" The American government, then, is prepared to say 
that the practice of impressing seamen from American 
vessels cannot hereafter be allowed to take place. That 
practice is founded on principles which it does not 
recognise, and is invariably attended by consequences 
so unjust, so injurious, and of such formidable magnitude 
as cannot be submitted to.** Wheaton*s Law of Nations, 
p. 745. 

In the course of his reply to this communication, 
Lord Ashburton, after stating that it should be without 
delay laid before his government, made the following 
remarks : — *^ The very anomalous condition of the two 
countries with relation to each other here creates a 
difficulty. Our people are not distinguishable; and 
owing to the peculiar habits of sailors, our vessels are 
yerj generally manned from a common stock. It is 
difficult, under these circumstances, to execute laws, 
which at times have been thought to be essential for the 
existence of the country, without risk of injury to others. 
The extent and importance of those injuries, however, 
are so formidable that it is admitted that some remedy 
should, if possible, be applied ; at all events, it must be 
fairly and honestly attempted. It is true that during 
the continuance of peace no practical srievance can 
arise ; but it is also true that it is for that reason, the 
proper reason for the calm and deliberate consideration 
of an important subject. I have much reason to hope 
that a satisfactory arrangement respecting it may be 
made, so as to set at rest all apprehension and anxiety, 
&c.** Ibid, p. 748. 
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CHAPTER 11. 



SECTION I. 

SECSKT BOTAL DBGLABATIONS AND OBDEBS IK 
COTHSfCIL. 

On the 28tli of March, 1854, war was declared 
against the Emperor of Eussia ; and the London 
Gazette of that date contains, in addition, the 
following declaration: — 
Deciara- " Her Majesty the Queen of the United Kingdom 

Man^^**^ of Grreat Britain and Ireland, having been com- 
pelled to take up arms in support of an ally, is 
desirous of renderiog the war as little onerous as 
possible to the powers with .whom she remains at 
peace. 

" To preserve the commerce of neutrals from all 
unnecessary obstruction, her Majesty is willing, for 
the present, to waive a part of the belligerent rights 
appertaining to her by the law of nations. 

" It is impossible for her Majesty to forego thp 
exercise of her right of seizing articles contraband 
of war, and of preventing neutrals from bearing 
the enemy's despatches ; and she must maintain the 
right of a belligerent to prevent neutrals from 
breaking any effective blockade which may b^ 
established with an adequate force against the 
enemy's forts, harbours, or coasts. 

" But her Majesty will waive the right of seiz- 
ing enemv's property laden on board a neutral 
vessel, unless it be contraband of war. 



Becent Boyal Declaratuma, 41 

'' It is not her Majesty's intention to claim the 
confiscation of neutral property, not being contra- 
band of war, found on board enemy's ships ; and 
hep Majesty further declares that, being anxious to 
lessen, as much as possible, the evils of war, and 
to restrict its operations to the regularly organ- 
ized forces of the country, it is not her present 
intention to issue letters of marque for the com- 
missioning of privateers. 

" Westminster, March 28, 1854." 

It wiU be seen that several important concessions 
have been made in this declaration, the efifects of 
which it is necessary now to consider. 

And, first, we may observe that we are bound to 
assume that these concessions have been made with 
the full knowledge and consent of her Majesty's 
allies in the present war. It is a clearly estab- 
lished rule of international law, that during a 
conjoint war no belligerent right can be renounced 
or suspended by one power, without the sanction 
of its allies. " At the same time," observes Lord 
Stowell, "it has happened, since the world has 
crown more commercial, that a practice has crept 
in of admitting particular relaxations, and if one 
state only is at war no injury is committed to any 
other state. It is of no importance to other consent of 
nations how much a single belligerent chooses to *"*^ ^'*^*" 
weaken and dilute his own rights ; but it is other- 
wise when allied nations are pursuing a common 
cause against a common enemy. Between them it 
must be taken as an implied, if not an express, 
contract, that one state shall not do anything to 
defeat the general object. If one state admits its 
subjects to carry on an iminterrupted trade with 
the enemy, the consequence may be that it will 
supply tliat aid and comfort to the enemy, especially 
if it be an enemy depending, like HoUand, very 
materially on the resources of foreign commerce, 
which may be very injurious to the prosecution of 
the common cause, and' to the interests of its 
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*^y" W- Upon the rule, thus clearly stated and 
explained, it is superfluous to dwell. 

Next, as to the particular concessions made, it 
is obvious that that which waives the right of seiz- 
ing enemy's property laden on board a neutral 
vessel is the most important. England has never 
before conceded this right, except by special treaty. 
She maintained it successfully agamst the preten- 
sions of the Dutch in the seventeenth century, and 
on two subsequent occasions against a combination 
of the most powerful European states. Erom the 
reign of Edward the !Pirst (h) , if not before, this right 
has been uniformly and consistently preserved. It 
has been recognised, moreover, to its full extent, 
as we have seen, by the United States, although, 
perhaps, no countay on the globe is more strongly 
interested in the protection and security of neutod 
commerce. The concession now voluntarily made 
on the part of England is, therefore, an incident of 
the highest interest in the history of maritime law, 
and it may probably lead to very important results. 
At the same time we must bear in mind that the 
right in question is only waived, and not abandoned 
or renounced: and without presuming to explain 
the motives of her Majesty's advisers, we may 
remark that its exercise in the present war may 
have been deemed incompatible with the interests 
of our aUies, and with the treaties by which they 
are bound with foreign powers. Erance (c) , it is weU 



(a) The Neptune, 6 Rob. 405. A declaration in iden- 
tical terms with that of the 28th March appeared in the 
Mottiteur of the same date on the part oi the French 
g^ovemment. The assent of the Sultan to these conces- 
sions, though it does not seem to have been publicly 
announced, is implied, in accordance with the principles 
here laid down. 

(&) See Lord Liverpool's Discourse on Neutral 
Nations, p. 19. 

(c) See upon this point Martens Recueil des Traites. 
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known, has entered into numerous treaties witk 
different states, by whicli she engages to respect 
their flag in time of war ; and the inconvenience 
and con&sion would have been great had we, as 
her ally, continued to exercise our right without 
regard to such engagements. It by no means 
foUows, therefore, t^t this right may not be re- 
asserted at some future time, and unaer a different 
state of circumstances from the present. Were 
Britain, as she has been in times past, assailed by 
formidable enemies and lefb without an ally, a 
revival of the ancient rule might probably be con- 
sidered both politic and just. 

But although we now recognise for the first time contraband. 
the right of a neutral flag to protect an enemy's 
property, the rule with regard to contraband of 
war remains unaltered. No attempt has been made 
to limit or define the term anew, so that we must 
stiU look to the decisions of the Admiralty Courts 
for the solution of all questions relating to this 
extensive and difficult subject. There is no branch 
of maritime law that has given rise to more discus- 
sion, and for this obvious reason, that different 
nations have arrived at very different conclusions 
respecting the nature and signification of contrar 
band. We have a remarkable instance of l^ese 
conflictiag views in the case of naval stores. We Navai stores. 
learn from the most eminent English civilian of the 
seventeenth century (<?), that they were not held 
to be contraband in his time ; but they have been 
since so considered, generally speaking, in Spain, 
France and England. On the other band it was 
one of the principal objects of the armed neutrality 
to exclude naval stores from the catalogue of con- 
traband ; and the Baltic powers appear still to 
adhere to the principles which they proclaimed 
upon this subject in 1780. Since the commence- 



(c) Sir L. Jenkins, ante^ p. 16. 
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Declarations ment of the present war, Sweden (d) has published 
and Ham- * ^^ 0^ contrabajid which includes only military 
^^^' stores ; and the senate of Hamburg has issued a 

declaration to the same effect (e). 
is^oDai wn- It is highly probable, therefore, that questions 
relating to naval stores wiU continue to be involved 
in considerable difficulty and doubt, and to depend 
in a great measure for their solution, upon the cir- 
cumstances of each particular case. New questions 
may also arise upon this subject in the present war 
which have not yet been decided, or even discussed. 
To take an obvious example, it may be asked 
whether coals are to be Held contraband ? That 
they are naval stores of the most valuable descrip- 
tion in modem warfare it is impossible to doubt. 
The large proportion of vessels propelled by steam' 
in the fleets, both of Great Britain and Her allies, 
renders a sufficient supplv of this article so essen- 
tial to their movements, that upon it might entirely 
depend the success of the most important enter- 

Snse. The naval forces of Eussia may not be 
ependent to so great an extent upon this com- 
modity, as it is generally believed that they contain 
a smaller proportion of steam vessels ; but the 
principle in both cases is obviously the same, and 
we cannot but bear in mind that during the last 
war various articles of less immediate utility and 
importance were uniformly condemned. Sailcloth, 
masts, spars, anchors and other articles necessary 



(d) The list published by Sweden is as follows: — 
^* Cannons, mortars, arms of all sorts, bombs, grenades, 
balls, flints, matches, gunpowder, saltpetre, brimstone, 
cuirasses, pikes, belts, cartouche boxes, saddles and 
bridles, as well as all articles serving directly for warlike 
purposes, excepting always such a quantity of those 
articles as may be necessary for the defence of the ship 
and the crew. London Oazette of 5 th May, 1854. See 
Appendix. 

(e) On the 11th of April last. 
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for the equipment of a ship seem to have been 
invariably held as contraband ; but not one of 
these can in the naval warfare of the present day, 
bear comparison in point of value with the indis- 
pensable commodity in question, provided it is 
oestined for the use of fleets engaged in active 
operations. 

On the 9th of May last a question was put in 
the House of Commons (f) with the view ol ascer- 
taining whether by the recent Orders in Council, 
coals were prohibited from being conveyed by the 
vessels of neutral powers into any port or place 
in the dominions of Russia, not being in a state of 
blockade. 

To this question the First Lord of the Admiralty 
(Sir J. Graham) is reported to have replied as 
follows : " The question was one of very great im- 

Sortance, and at the same time, of very great 
if&culty. Coal was not included in the terms of 
the Orders in Council, but instructions had been 

fiven to her Majesty's cruisers that coal should 
e treated as an article of doubtful character, and 
should therefore be subject to the law of nations, 
as it had been declared in the last war. He mi^ht • 

illustrate the case of coal bv that of hay, which 
was also an article of doubtful character, and might 
be intended either for commercial purposes, in 
which case it would not be liable to capture, or for 
purposes of war, in which case it would be held to 
De contraband of war. The orders which had 
therefore been given to her Majesty's officers were 
that they should exercise a sound* discretion with 
reference both to the ports of destination and to 
the reasonable presumption they might entertain 
as to the use to which the commo£ty was to be 
applied, and if from the port of its destination, and 
the use to which they had reason to believe it was 
to be applied, they thought it should be treated 



(/) By Captain Scobell. 
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as an article of commerce^ it was not to be cap- 
tured ; but if, on the contrary, they came to an 
opposite presumption, it was to be captured, and 
dealt with by the Court of Admiralty according to 
the established Law of Nations" (y). 

From this statement it would appear that coal is 
to be considered in the same category with various 
other unmanufactured articles wluch are not con- 
traband per se, but may become so under certain 
circumstances. Allusion has already been made to 
these, and we took occasion at the same time to 
remark, that in these doubtful cases the port of 
destination is a material fact to be ascertained. If 
bound for any fortified port or arsenal in posses- 
sion of the eneiny, we cannot doubt, from the 
statement of the iirst Lord of the Admiralty, that 
a cargo of coals would be condemned. And the 
mere fact of their being consigned to an ordinary- 
commercial port wiU not be held conclusive in their 
favor, provided there are circumstances to shew 
that they are probably intended to be applied to 
warlike uses. What circumstances may be held 
sufficient to protect the cargo it would be presump- 
tuous as yet to say ; but we may observe that the 
good faith of the parties is an important element 
for consideration in cases of this doubtful nature, 
as indeed it is in all questions of maritime law, and 
proof of this cannot tail to exercise at aU times its 
due influence on the decisions of the court. 

While upon this subject we may refer to the 
restrictions which in consequence of the present 
war have been placed upon the exportation of cer- 
tain articles from the United Kingdom. By an 
Order in Council dated the 24ith of April 1854, the 
officers of her Majesty's customs are directed to 

?revent the export to any place in Europe north of 
)unkirk, and to any place in the Mediterranean 
sea east of Malta, of the following articles ; viz. 



(g) See the Times of 10th May, 1854. 
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"gunpowder, saltpetre, brimstone; arms and am- Order in 
munition ; marine engines and boilers and the jJaT^rt. 
component parts thereof." Erom this Order a 
question naturally arises, and that is whether the 
last mentioned articles, if laden on board a neutral 
ship and consigned to a Eussian port, should be 
held contraband. "We should be strongly disposed 
to reply in the affinnative. If articles of a much 
simpler construction, but immediately adapted for 
the equipment of ships, such as masts and anchors, 
are unquestionably contraband, it is difficult to see 
why marine engines and boilers, which are so in- 
finitely more important in modem warfare, and 
which, moreover, are only constructed in particular 
localities, and are therefore the more valuable upon 
that account, should be considered free. It could 
hardly even be contended that they should be 
placed in the category of doubtful articles ; for 
their construction would speak for itself, and no 
question could thus arise as to the purpose for 
which they were intended to be applied!. 

With regard to blockade, the universally recog- Blockade. 
nised principles of law applicable to the subject 
are laid down in the declaration of the 28th of 
March. Her Majesty therein reserves the right of 
preventing "neutrals from breaking any effective 
blockade which may be established, with an adequate 
force against the enemy's forts, harbours, or coasts." 
The blockade, therefore, must have a bond fide 
existence to render it vahd as regards neutrals ; 
but it may be applied as well to the enemy's coasts 
as to his harbours. Upon this latter point it has Blockading 
been observed — "Not only a single port, but a^|JJ^'* 
number of ports, and even a great extent of coast, 
may be blockaded. In the month of March, 1799, 
the British government notified to all neutral 
powers the ports of Holland were aU invested and 
blockaded by the British forces; and that every 
vessel, of whatever flag, every cargo, and every 
bottom attempting to enter them would become 
forfeited by the law of nations, as attempting to 
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carry succour to the besieged. It must be admitted 
that in no former war had the blockading system 
been pushed to this extent ; but this had been not 
for want of right, but for want of power. If a 
single port may be blockaded by a single squadron, 
which has never yet been disputed, a number of 
squadrons may blockade a certain extent of coast ; 
and if a country possesses the power and means, 
and will incur the expense and hazard of covering 
the whole extent of an enemy's coast, it becomes 
entitled, upon the same principle, to the same 
exemption from neutral interference as if, with a 
single division, it invested a single fortress" (A). 

In her recent declaration Sweden adheres to the 
definition of a blockaded port proclaimed by the 
armed neutrality in 1780, viz., that it shomd be 
invested in such a manner that there is evident 
danger in attempting to enter it {%), 

There is still another passage in the declaration 
of the 28th of March which requires some consi- 
deration. It is stated, that "it is not her Majesty's 
intention to claim the confiscation of neutral pro- 
perty, not being contraband of war, found on board 
enemy's ships." This principle has been long 
recognised both inEngland(A;) and inAmerica,and it 
is one of obviousjustice and utility. But although 
the Admiralty Cfourts of both countries acknow- 
ledge the rule, they have differed, upon one 
important point, with regard to its application. 
While admitting the general doctrine that the 
property of neutrals taken on board an eaiemy's 
ship is to be restored, an exception has been 
established in England in the case of such pro- 
perty being laden on board an armed belligerent 



(K) Marshall on Insurance, b. 1, c. 3, s. 3. 1 Acton, 
68. 

(i) See Appen(Ux. 

(h) See ante^ P-.^^f ^"^ ^^ ^^^ ^ P* ^) containing 
the propositions laid down by the commissioners on the 
case of the Silesian Loan. 
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vessel. In this instance the neutral will be pre- 
Bnmed to have abandoned his neutrality for the 
time, and to have taken advantage of the enemy's 
vessel for the purpose of resisting visitation and 
search. His property being thus embarked on 
board an armed hostUe ship will assume the 
character of the vehicle in which it is conveyed, 
and in case of capture it wiU share the same fate. 
The neutral cannot be allowed the double advan- 
tage of trading under the armed protection of an 
enemy, and, upon that failing him, of then setting 
up his claim of neutrality. He must make his 
election, and abide by the result. 

Lord Stowell, in a case in which neutral property English rule. 
had been laden on board a privateer, subsequently 
captured on the voyage, expressed himself to the 
foUowing effect : — 

"The ship being furnished with a letter of 
marque is manifestly a ship of war, and is not 
otherwise to be considered, because she also acted 
in a commercial capacity. The mercantile character 
being superadded does not predominate over or take 
awajr the other. There was formerly, indeed, a 
distinction made between privateers and merchant 
vessels famished with a letter of marque ; the one 
being entitled to head money and the other not ; 
but that distinction haa been entirely done away. 
A neutral subject is at liberty to put his goods on 
board a merchant vessel, though belonging to a 
belligerent, subject nevertheless, to the right of the 
enemj who may capture the vessel ; but who has 
no nght, according to the modem practice of 
civilized states, to condemn the neutrjd property. 
Neither will the goods of the neutral be subject to 
condemnation, although a rescue should be at- 
tempted by the crew of the captured vessel, for 
that is an event which the merchant could not have 
foreseen. But if he puts his goods on board a ship 
of force, which he has every reason to presume will, 
be defended against the enemy by that force, the 
case then becomes very different. He betrays an 
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intention to resist visitation and search, which he 
could not do hy putting them on hoard a mere mer^ 
chant vessel, and as fa/r as he does this he adheres to 
the belligerents ; he withdraws himself from his 
protection of neutrality, and resorts to another 
mode of defence ; and 1 take it to be quite dear, 
that if a party acts in association with a hostile 
force, and relies upon that force for protection, he 
is, pro hac vice, to be considered as an enemy " (Q. 
In the year 18 15 the same question arose in the 
supreme court of the United States, and after the 
fullest discussion, a majority of the Judges arrived 
at an opposite conclusion from that of the English 
Admiralty Courts, and held that neutral property 
laden on board an armed belligerent ship, did not, 
upon that account, lose its neutral character, and 
was therefore not subject to confiscation. 

The circumstances of the case were these : during 
the war between Great Britain and the United 
States in 1813, a native of Buenos Ayres chartered 
an uncommissioned armed ship, the property of 
British subjects, for a voyage from London to 
Buenos Ayres and back. The ship, which carried 
ten guns, was laden with a mixed cargo belonging 
partly to the charterer, and partly to British mer- 
chants. She sailed under convoy ; but having been 
accidentally separated from, it during the voyage, 
she was attacked and captured by an American 
privateer after a vigorous resistance. The char- 
terer was on board at the time of capture, although 
it did not appear that he took any part in the en- 
gagement ; and the question arose whether, under 
these circumstances, he had forfeited his neutral 
character, and, consequently, his share of the 
cargo. 

Mr. Chief Justice Marshall, in delivering judg- 
ment upon this case, took occasion to observe : " A 
belligerent has a perfect right to arm in his own 



(I) The Fanny, 1 Dodson, 448. 
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defence ; and a neutral has a perfect right to trans- 
port his goods in a belligerent vessel. These 
rights do not interfere with each other. The neu- 
tral has no controul over the belligerent right to 
arm — ought he to be accountable for the exercise 
of it? 

" By placing neutral property in a belligerent ship, opmiona of 
that property, according to the positive rules of*®^™®"^" 
law, does not cease to be neutral. Why should it *^^ 
be changed by a belligerent right, universally ac- 
knowledged and in common use when the rule was 
laid down, and over which the neutral had no 
controul ? " and further, " To the argument that 
by placing his goods in the vessel of an armed 
enemy, he connects himself with that enemy and 
assumes the hostile character : it is answered that 
no such connexion exists. The object of the neutral 
is the transportation of his goods. His connexion 
with the vessel which transports them is the same, 
whether that vessel be armed or imarmed. The 
act of arming is not his — it is the act of a party 
who has a right so to do. He meddles not with 
the armament nor with the war. Whether his 
goods were on board or not the vessel would be 
armed and would sail. His goods do not contri- 
bute to the armament further than the freight he 
pays, and freight he would pay were the vessel 
unarmed." 

Mr. Justice Johnson, who agreed with these 
views, observed : " The question is, why may not 
a neutral transport his goods on board an armed 
belligerent. No writer on the law of nations has 
suggested this restriction on his rights : and it can 
only be sustained on the ground of its obstructing 
the exercise of some belligerent right. What bel- 
ligerent right does it interfere with ? Not with 
the right of search, for that has relation to the 
converse case ; it is a right resulting from the right 
of capturing enemy's goods in a neutral bottom. 
It must be then the right, which every nation 
asserts, of being the sole arbiter of its own con- 
d2 
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duct towards other nations, and deciding for itself, 
whether property, claimed as neutral, be owned as 
claimed. The question is thus feirly stated be- 
tween the neutral and the belligerent. On the 
one hand the neutral claims the right of trans- 
porting his goods in the hostile bottom: on the 
other, the belligerent objects to his doing it under 
such circumstances as to impair his right of judging, 
between himself and the neutral, on the neutrali^ 
of his property and conduct. The evidence of 
authority, the practice of the world and the reason 
and nature of things must decide between them. 
All these are, in my opinion, in favor of the neutral 
claim. Every writer on international law acknow- 
ledges the right of the neutral to transport his 
goods in a hostile bottom. No writer has restricted 
the exercise of that right to unarmed ships. Every 
civilised nation (with the exception of Spain) has 
unequivocally acknowledged the existence of this 
right, unless it be relinquished by express stipula- 
tion ; and even with regard to Spain, the evidence 
is wholly unsatisfactory to prove that she maintains 
a different doctrme. My present belief is that she 
does not ; but admit that she does ; and surely 
the practice of one nation, and that not the most 
enlightened or commercial, ought not to be per- 
mitted to controul the law of the world. And what 
is the decision of reason on the merits of these 
conflicting pretensions ? Her first and favourite 
answer would be, that were the scales equally sus- 
pended between the parties, the decision ought to 
be given in favor of humanity." 
Opinion of The late Mr. Justice Story, at that time a mem- 
Mr^ustice ^^^ ^f ^^^ Supreme Court of the United States, 
dissented from these views ; and it is well worthy 
of remark that the conclusions at which that 
eminent jurist arrived upon the subject are identi- 
cal with those of Lord Stowell. He justified his 
dissent from the majority of his colleagues, among 
other, upon the following grounds : — 

" On the whole my judgment is, that the act of 
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sailing under belligerent or neutral convoy is of Opinion of 
itself a violation of neutrality, and the ship and story"^^*^ 
cargo, if caught in delicto, are justly confiscable : 
and farther that if resistance be necessary, as in my 
opinion it is not, to perfect the offence, still that 
the resistance of the convoy is to all purposes the 
resistance of the associated fleet. It might with 
as much propriety be maintained that neutral 
goods, guarded by a hostile army in their passage 
through a country, or voluntarily lodged in a hos- 
tile fortress, for the avowed purpose of evading 
the municipal rights and regulations of that coun- 
try, should not in case of capture be lawful plunder 
(a pretension never yet asserted) as that neutral 
property on the ocean should enjoy the double pro- 
tection of peace and wa/rP 

Mr. Justice Story next proceeded to shew that 
if the right claimed was generally recognised, the 
right of search, so essential to nations engaged in 
war, might be entirely defeated. 

" What," he asked, " would be the consequences 
if neutrals might lawfully carry on all their com- 
merce in the frigates and ships of war of a belli- 
gerent sovereign ? That t^iere would be a perfect 
identity of interests and of objects, of assistance 
and of immunity, between the parties. The most 
gross frauds and enterprises would be carried on 
under neutral disguises, and the right of search 
would become as utterly insignificant in practice 
as if it were extinguished by the common consent 
of nations. The extravagant premiums and freights 
which neutrals could well afford to pay for this 
extraordinary protection, would enable the belli- 
gerent to keep up armaments of incalculable size, 
to the dismay and ruin of inferior maritime powers. 
Such false and hollow neutrality would be infinitely 
more injurious than the most active warfare. It 
would strip from the conqueror all the fruits of 
victory, and lay them at the feet of those whose 
singular merit would consist in evading his rights, 
if not in coUusively aiding his enemy. It is not 
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Opinion of therefore to be admitted tliat a neutral may law- 
Mr.^u8Uoe ^^^ place his goods under avowed protection, on 
board of an enemy ship. Nor can it be at all ma- 
terial whether such armed ship be commissioned or 
not : that is an affair exclusively between a sove- 
reign and his own subjects, but is utterly unim- 
portant to the neutral. JFor whether the armament 
be employed for offence, or for defence, in respect 
to third parties, the peril and the obstruction to 
the rights of search are equally complete." And 
fiirther, " I am imable to perceive any solid foun- 
dation on which to rest a distinction between the 
resistance of a neutral and of an enemy master. 
The injury to the belligerent is ia both cases 
equally great, for it equally withdraws the neutral 
property from the right of search, unless acquired 
by superior force. And until it is established that 
an enemy protection legally suspends the right of 
search, it cannot be that resistance to such right 
should not be equally penal in each party. I have 
therefore no difficulty in holding that the resistance 
of the ship is in all cases the resistance of the 
cargo, and that it makes no difference whether she 
be armed or unarmed, commissioned or uncom- 
missioned. He who puts his property on the issue 
of battle, must stand or fall by the event of the 
contest." 

In conclusion the learned Judge observed : 
" I cannot bring my mind to believe that a neu- 
tral can charter an armed enemy ship, and victual 
and man her with an enemy crew (for though fur- 
nished directly by the owner they are in effect paid 
and supported by the charterer) with the avowed 
knowledge and necessary intent that she should 
resist every enemy ; that he can take on board 
hostile shipments on freight, commissions and pro- 
fits ; that he can stipulate expressly for the benefit 
and use of the enemy convoy, and navigate during 
the voyage under its guns and protection ; that he 
can be the entire projector and conductor of the 
voyage, and cooperate in aU the plans of the owner 
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to render resistance to searcli secure and effectual ; 
and that yet, notwithstanding all this conduct, by 
the law of nations he may shelter his property from 
confiscation and claim the privileges of an inoffen- 
sive neutral. On the contrary it seems to me that 
such conduct is utterly irreconcileable with the 
good faith of a friend, and unites all the qualities 
of the most odious hostility. It wears the habili- 
ments of neutrality only when the sword and the 
armour of an enemy become useless for de- 
fence" (m). 

The same question subsequently arose in the importance 
year 1818 before the same tribunal, and the pre- J^J^*j^®* 
vious decision was fully confirmed (n) ; so that England and 
upon this point there is a direct conflict of practice ^°»erica. 
between the Admiralty Courts of Britain and those 
of the United States. I have thought it right to 
point out this distinction at some length m the 
first place, because there is a remarkable uniformity 
in the doctrines of maritime law as administered in 
the two countries, and secondly because, the differ- 
ence in question, as Mr. Chancellor Kent (p) has 
truly said, is one " of iofinite importance in its 
practical results." It is to be observed that as 
this rule was not established in the United States 
until after the close of the last war, we have had no 
means of ascertaining as yet what these results 
may be. But Mr. Justice Story has pointed out 
that the general recognition ot such a doctrine 
must lead to an organised resistance to the right 
of search, and, consequently, to an unlimited 
amount of trading in contraband. Enlightened 
public opinion in the present day is opposed, as 
weU in Europe as in America, to the practice of 
privateering, and to private warfare in every shape. 
This feeling has been justly expressed by the British 



(m) The Nereide^ 9 Cranch, 454. 
(n) The Atalanta, 3 Wheaton, 409. 
(o) Commentaries, Part 1, Lecture 6. 
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and !Prencli governments, when they declare their 
present intention to " restrict their warlike opera- 
tions to the regularly organised forces" of the two 
countries. But the dSrect tendency of the American 
doctrine would be to convert every merchant vessel 
into a private ship of war, and to revive that lawless 
spirit of adventure which characterises the early 
history of all commercial states. It cannot but 
be a matter of regret, therefore, that upon a point 
of such vast interest the tribunals of England and 
America should have arrived at opposite conclu- 
sions ; and the more so that the evil is without a 
remedy. No international court of appeal exists 
for the adjustment of such differences; and the 
question of prize or no prize must continue to be 
left to the tribunals of tne capturing power. 

On the 6th of April (old style) the Emperor of 
Eussia issued a declaration in reply to those of the 
British and French governments ; and the following 
passage defines the commercial rights of subjects 
belonging both to the belligerent and the neutral 
powers : — 
British and " The property of British and French subjects 
F^h pro- on board neutral vessels will be regarded as invio- 
neutrai ships, lablc by our cruiscrs. English and French goods, 
even should they belong to subjects of Great Bri- 
tain or France, will be allowed to be imported 
under neutral flags into our ports, in accordance 
with the usual Custom-house tariff regulations, 
without any hindrance upon our parts. Moreover 
the property of neutrals, found on board of the 
enemy's vessels, will not be subject to confiscation* 
But it is self-evident that a neutral flag will not 
cover such cargoes or articles as by international 
law are considered articles of contraband ; in con- 
sequence of which, the vessels, on which such con- 
traband may be found, will be stopped by our 
cruisers, and declared lawful prizes of war, in 
conformity with the declaration issued &om the 
Ministry of Finance, the 27th of November of the 
foregoing year. 
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" The government of his Imperial Majesty, whilst 
leaving all its mercantile harbours open to the 
merchant vessels of neutral countries, can never- 
theless not take upon itself any responsibility for 
injuries and losses which these vessels may sustain 
from the operations of war. 

"TThe Minister of Tinance, as far back as the Britisii and 
month of October last year, when rumours of war Freucii sub- 
became prevalent, declared in the name of his resideln^ 
Majesty the Emperor to the English merchants ^"^**- 
trading to St. Petersburg, that even in case of war 
they need have no apprehension either for them- 
selves or their property, and they might depend 
upon the same protection which they had hitherto 
enjoyed, such protection and freedom from danger 
will contiDue to be extended to all British and 
French subjects without exception (to whatever 
trade or profession they may belong) who, quietly 
attending to their own business, observe the esta- 
blished laws of the country, and refrain from all 
acts forbidden by them" {p). 

It is to be observed, that in this document no 
reference is made to the commissioning of pri- 
vateers, or the issuing of letters of marque; so 
that the Russian government cannot be presumed 
to have waived this right in the present war after 
the example of the Western Powers. 



SECTION II. 

TBADB WITH THE ENEMY. 

On the 15th of April, 1854, an Order in Council 
was issued, which, after reciting the declaration of 
the 28th of March already referred to, proceeded 
as follows : — 

" It is this day ordered, by and with the advice 



{p) See Appendix. 
d3 



1854. 
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of her Majesty's Privy Council, that all vessels 
under a neutral or friendly flag, being neutral or 
friendly property, shaU be permitted to import into 
any port or place in her Majesty's dominions all 
goods and merchandize whatsoever, to whomsoever 
the same may belong, and to export from any port 
or place in her Majesty's dominions to any fort 
not blockaded, any cargo or goods, not being con- 
traband of war, or not requiring a special permis- 
sion, to whomsoever the same may belong. 
Orders in "And her Majesty is further pleased, by and 

i5th*Aprii, - with the advice of her Privy Coun(Sl, to order, and 
it is hereby further ordered, that save and except 
only as aforesaid, all the subjects of her Majesly, 
and the subjects or citizens of any neutral or 
friendly state, shall and may, during and notwith- 
standing the present hostihties with Eussia, freely 
trEide with all ports and places, wheresoever situate, 
which shall not be in a state of blockade, save and 
except that no British vessel shall, under any 
circumstances whatsoever, either under or by virtue 
of this order, or otherwise, be permitted or em- 
powered to enter or communicate with any port or 
place which shall belong to or be in the possession 
of her Majesty's enemies" {g). 

With reference to this order we may remark, 
that it is a well established maxim of the law of 
nations, that aU trading with the public enemy is 
illegal, except under the express sanction of the 
state (r). In England this rule has long pre- 
vailed (5), and all such traffic, except under the 

{q) See Appendix. 

(r) " Ex natura belli commercia inter hostes cessare 
non est dubitandum." Bynkershoek, L. J. P. 1. 3. In 
the Black Book of the English Admiralty, the prohibi- 
tion against such trading is expressed as follows : — " Soit 
enquis de ceulx qui entre communent^ vendent, ou achatent 
avec aucun des ennemys de nostre Seigneur le Roy, sans 
license especiale du K07 ou de son admiral." Art. 3. 

(«) It appears from Rolle's Abridgement, 173, that in 
the reign of Edward the Second, trading with Scotland 
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protection of a royal license, is strictly prohibited. 
A few of the leading cases upon tliis point will best 
illustrate the rigour with which this rule has been 
applied. 

In 1780, this country being then at war with The Irish 
France, a cargo of wine was shipped from Bordeaux ^*®*" 
to Dublin. It was proved that from the commence- 
ment of the war the commissioners of revenue and 
excise in Ireland had permitted such traffic to be 
carried on between these places in the same manner 
as in time of peace. An act of the Irish legislature 
had moreover been passed after the breaking out of 
hostilities, which raised the duty upon French 
wine. There was no doubt, therefore, that the 
trade was openly and expressly sanctioned by the 
local authorities in Ireland. But the ship and 
cargo were both condemned by the Court of Admi- 
ral^, and the sentence was affirmed on appeal to 
the House of Lords (t). 

During the temporary occupation of the island of The Grenada 
Grenada by the French, a ship was chartered by *^*®*' 
certain British merchants to convey provisions to 
that colony. That the occupation was regarded as 
temporary by the British government, appeared from 
an act passed in the 20 G-eo. 3, reciting, that the 
island of Grenada had been taken by the French 
king, but that it was just and expedient to give 
every relief to the proprietors of estates in the said 
island, and enacting that no goods or merchandize 
of the growth, produce, or manufacture of the said 
island, on board neutral vessels going to neutral 
ports, should be liable to condemnation as prize. 

It was argued by the claimants in this case, that Trading with 
considering the peculiar circumstances of the island, **^« enemy. 
and the fevor shewn to its inhabitants by the 
British Legislature, the shipment of provisions, of 

was held to be illegal, that kingdom being then at 
enmity with England. 

(f) The Irish case, cited by Lord Stowell in The Hoop, 
1 Rob. 205. 
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which it stood much in need, was a justifiable act. 
But the cargo was condemned as enemy's property 
by the Admiralty Court of Barbadoes, and this 
sentence was aflfinned on appeal (v), 

TheFortuna. The Forttma, a Swedish ship carrying wine, the 
property of British merchants, from Barcelona to 
Calais, was taken by a Spanish frigate (18th April 
1793) but released by the Spanish Admiralty Court 
on the ground that she was a neutral ship, and that 
her cargo had been laden on board before war was 
declared against France. But the cargo was after- 
wards condemned by the Court of Appeal in Eng- 
land ; the transaction being held an illegal trading 
with the enemy (v). 

The Hoop. Certain merchants in Glasgow extensiyely en- 
gaged in trade with Holland, had been permitted 
by royal Ucense to import various articles from that 
countiy while it was occupied by the French. But 
after the passing of certain Acts of Parliament (35 
Geo. 3, c. 15 ; 36 Geo. 3, c. 76; 37 Geo. 3, c. 12) 
they were assured by the Commissioners of Cus- 
toms in Scotland, acting under the advice of their 
law officers, that no license was in future required. 
Under this authority they continued to trade with- 
out a license, but Lord Stowell, while admitting 
the hardship of the case, pronounced such trading 
to be illegal, according to the uniform decisions of 
the Court. 

The Hoop. " The rule," observed his Lordship, in this case, 

^'soptaion. " ^^8 been rigidly enforced, where Acts of Parlia- 
ment have on different occasions been made to relax 
the Navigation law and other revenue acts ; where 
the government has authorized, under the sanction 
of an Act of Parliament, " a homeward trade frt)ni 
the enemy's possessions, but has not specifically 
protected an outward trade to the same, though 
Ultimately connected with that homeward trade. 



(«) 



The Granada cote, see The Hoop, 1 Bob. 207. 
ibid. 211. 
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and almost necessary to its existence ; that it has 
been enforced where strong claims not merely of 
convenience, but almost of necessity, excused it on 
behalf of the individual ; that it has been enforced 
where cargoes have been laden before the war, but 
where the parties have not used all possible dili- 
gence to countermand the voyage after the first 
notice of hostilities ; and that it has been enforced 
not only against the subjects 'of the Crown, but 
likewise against those of its allies in the war, upon 
the supposition that the rule was founded on a 
strong and universal principle, which allied states 
in .war had a right to notice and apply mutually to 
each other's subjects (w). 



(w) The Hoop, 1 Rob. 216. The cases here cited, it 
will be seen, all apply to trading during actual hostilities. 
But questions have sometimes arisen as to the shipment 
of goods before war has been declared. Thus m the 
case of The Packet de Bilbao^ British goods shipped on 
board a Spanish vessel on account of Spanish merchants, 
and captured on the voyage, were restored upon the 
ground that they were so shipped, not only before war 
was declared, but before such an event was deemed 

Srobable. 2 Rob. 133. The case of The Ahhy was 
ecided upon similar principles. The Court, in pro- 
nouncing judgment, observed, "No case has been 
produced m which a mere intention to trade with the 
enemy's country, contradicted by the fact of its not 
being an enemy s country, has enured to condemnation. 
Where a country is known to be hostile, the commence- 
ment "of a voyage towards that country may be a 
sufficient act of illegality; but where the voyage is 
undertaken without that knowledge^ the subsequent event 
of hostility will have no such effect." The Abby, 5 Rob. 
254. 

The only instance in which the general rule against 
trading with the enemy appears to have been relaxed, 
was in the case of a person who had been a British 
consul in Spain, and wno had purchased a quantity of 
wine, not in the ordinary course of trade, but for the 
supply of the British fleet in the Mediterranean. In 
restoring this property, the Court observed that it did 
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But the rule has not been confined to direct 
trading ; it has been applied with equal strictness 
to indirect trading with the enemy. 
Indirect This latter point was definitively settled in the 

*™^^^' case of JPotts v. Bell, which was decided by the 
Court of Queen's Bench in the year 1800. In this 
case goods had been purchased in the enemy's 
country (Holland) by the agent of EngUsh merv 
chants, and shipped for England in a neutral ship ; 
and it was held that such trading was illegal. 
Lord Kenyon said, " That the reasons urged, and 
the authorities cited, were so many, so uniform, 
and so conclusive, to shew that a British subject's 
trading with the enemy was illegal, that the ques- 
tion might be considered finally set at rest, and 
that it was needless to delay giving judgment for 
the sake of pronouncing the opinion of the Court 
in more formal terms " (^). 

This rule has since been uniformly recognised. 
" K an English subject," says Lord Stowell, " em- 
ploys a neutral to purchase for him in the country 
of the enemy, the neutral is in such a case but the 
mere ctgent ; the goods then must be considered 
to pass immediately from the enemy to the British 
subject, and such a transaction would be illegal" (y). 
Partners. Upon the Same principle where two partners, 

one of whom resided in the United States and the 
other in England, shipped goods in America for 
France, which were captured on the voyage, the 
share belonging to the English partner was con- 
demned. And it appears from the report of the 
case that the same rule would have been applied to 
the share of a dormant partner {z), 

not break in upon any one of the principles which it was 
bound to sustain as against British subjects trading with 
honafde the enemy. TJie Madonna delle Grade, 4 Rob. 

(x) Potts v. Bell, 8 Term Rep. 548. See also The 
Jonge Pieter, 4 Rob. 79. 

{y) The Samuel, 4 Rob. 284, note. But a purchase 
bond fide from a neutral in an enemy's port is lawful. Ibid. 
199. 

(z) The Franklin, 6 Rob. 131. 
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A foreigner residing in a belligerent country for AUens. 
the purposes of trade, and evincing a fixed inten- 
tion of remaining there after the war has com- 
menced, is held by the law of nations to be a 
subject of that country, and his property is, conse- 
quently, liable to capture by a hostile power. And 
it is not essential (a) to this end that a domicile, 
in the ordinary sense, should have been established. 
Lord Stowell has distinctly stated, " That a man 
having mercantile concerns in two countries, and 
acting as a merchant of both, must be liable to be 
considered as a subject of both, with regard to the 
transactions originating respectively in these coun- 
tries "(ft). In accordance with these principles 
an American consul resident at Calcutta was held 
to be a British subject in so far as regarded his 
disability to trade with the enemy. " He must 
take his situation," it was observed, " with all its 
duties, and amongst those duties, the duty of not . 
trading with the enemies of this country" (c). 

These stringent rules against trading with the Rules recog- 
enemy have been recognised to their Ml extent ^^^ 
in the United States. " The inhibition," says Mr. 
Chancellor Kent, " reaches to every communication 
direct or circuitotis. All endeavours at trade with 
the enemy by the intervention of third persons, or 
by partnerships, have equally failed, and no artifice 
haa succeeded to legalise the trade without the 
express permission of the government." And 
again, " All reservation of risk to the neutral con- 
signors, in order to protect belligerent consignees, 
are held to be fraudulent, and their numerous and 
strict rules of the maritime jurisdiction of the prize 
courts are intended to uphold the rights of lawful 
maritime capture, and to prevent frauds and pre- 



(d) i. e. a domicile for the purposes of succ^ion. 
(h) The Janee Klassina, 5 Rob. 297. See also The 
President, 5 Rob. 277. The Vems, 8 Cranch, 253. 
(c) The Indian Chief, 3 Rob. 12. 



64 



Crown may 

grant 

licenses. 



Order In 
CounciL 



Soi/al Licenses, 

serve candeur and good faith ia the intercourse 
between belligerents and neutrals " (d). 

Such being the rules of law with regard to 
trading with the public enemy, we have next to 
consider how far the operation of these rules is 
affected by the Order in Council of the 15th April 
last. 

The importance of foreign commerce, and the 
fluctuations to which it is necessarily subject, have 
in most modem states led to an occasional de- 
parture from the ordinary laws or principles under 
which it is carried on. In England the Crowu is 
invested with various privileges in connection with 
the trade and manufactures of the kingdom, and 
among others with that of suspending in time of 
war the general prohibition against trading with 
an enemy. We are bound to assume that this 
power is only exercised upon grounds of just ex- 
pediency, and with a view to the general welfare ; 
but of the circiunstances which may demand this 
temporary suspension of the law, the sovereign is 
sole judge. " It is indubitable,' ' says Lord Stowell, 
" that the king may, if he pleases, give an enemy 
liberty to import : he may by his prerogative of 
peace and war place the whole country of Holland 
m a state of amity ; or, a fortiori, he may exempt 
any individual fipom the operation of a state of 
war" (e). The mode in which such privilege is 
granted to any individual or to any class of indi- 
viduals, is by royal license ; and when it is intended 
that the privilege should be general without refer- 
ence to particular persons, this object is effected 
by an Order in Council, setting forth the conditions 
under which commercial intercourse with the 
enemy's country mil be permitted (/). 



(d) Commentaries, Part 1, Lecture 4. 

le) The Hoffnung, 2 Rob. 162. 

(/) Oft the 19th of February, 1800, an Order in 
Council wns issued by which it was declared, " that it 
shall be lawful for any of his Majesty's subjects to 
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As such permissions, therefore, whether special Effect o£ 
or general, are in their nature essentially the same, 
and dijffer only in degree, the same principles of 
law are applicable to both (y). Durmg the last 
war the practice of granting licenses was very fre- 
quent — particularly during the system of blockade, 
.established throughout the greater part of Europe 
in consequence of the Berlm and Milan decrees — 
and the rules to be observed in their construction 
underwent frequent discussion both in the Admi- 
ralty and in the common law courts. It was often 
contended that licenses, being privileges granted 
by the sovereign to particular individuSs, ought to 
be construed in the same strict manner as other 
royal grants. But the decisions seem to shew, 
upon the whole, that where the parties acted in 
good faith, the intentions of the Crown were libe- 
rally carried into effect (K), This remark is espe- 
cially applicable to the common law courts, which 
evinced a disposition to construe these instruments 
less strictly than the Court of Admiralty. 

In a case where a license had been granted to a 
Spaniard domiciled in England, at a time when Spaia 
was at war with this countiy, Lord EUenborough, 
in delivering the judgment of the Court, laid down 
certain principles which seem to be especially 
deserving of attention with reference to the recent 



purchase and import into this kingdom any Spanish 
wool in any ship or vessel belonging to any kingdom or 
state in amity with his Majesty, notwithstanding the 
purchase and importation thereof may be deemed a 
trading with his Maiesty's enemies, and notwithstanding 
the same might be liable to capture as the property of 
bis Majesty's subjects trading with the enemy, in ease 
this order had not been made." 2 Rob. Rep. Appendix, 7. 

{g) Chitty on the Law of Nations, 286. 

Qi) The Juno, 2 Rob. 117. But see also The Cos- 
mopolite, 4 Rob. 11. The Twee Gebraeders^ 1 Edwards, 
95, The Jonge Johannes, 4 Rob. 263. 
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Order in Council, which undoubtedly sanctions 
trading, under certain conditions, with the country 
of an enemy. 

" It appears by the case," said his Lordship, 
" that this was an action brought by a native 
Spaniard domiciled here in time of war with Spain, 
and specially licensed by his Majesty for the pur- 
pose of the very commerce which it was the object 
of the policy declared upon in this action to ensure. 
Pall eflfect The case cited of Wells v. Williams, 1 Lord Ray- 
tow<*^. mond, 282, established that a plaintiff, an alien 
miasioiL enemy in respect of the place of his birth, may, 
under similar circumstance of domicile, be allowed 
to sue in our courts. The legal result of the 
license granted in this case is, that not only the 
plaintiff, the person licensed, may sue in respect of 
• such licensed commerce in our courts of law, htU 
that the commerce itself is to he regarded as legalized 
for all pv/rposes of its due and ejgectual prosecution. 
To hold otherwise would be to maintain a propo^ 
fiition repugnant to national good feith and the 
honor of the crown. The crown may exempt any 
persons and any branch of commerce, in its dis- 
cretion, from the disabilities and forfeitures arising 
out of a state of war ; and its license for such 
purpose ought to receive the most liberal construc- 
tion." And his Lordship further added, " What- 
ever commerce of this sort the Crown has thought 
fit to permit (which in its prerogative of peace and 
war the Crown is, by its sole authority, competent 
to prohibit or permit) must be regarded by all the 
subjects of the realm, and by the courts of law, 
when any question relative to it comes before them, 
as legal, with aU the consequences of its being 
legal ; one of which consequences is a right to con- 
tract with other subjects of the cov/ntryfor the indem- 
nity am^d protection of such property in the course of 
its conveyance to its licensed place of destination, 
though an enemy's country, a/nd for the purpose (as 
it probably will be in most cases) of being there de* 
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livered to an alien enemy, as consignee or ^«r- 
cluiser (i). 

The question raised in this case was whether an 
insurance of goods imported into England from an 
enemy's country, was valid under the circum- 
stances of the English domicile and the license, 
and the Court decided in the affirmative. The . 
license gave the right to import, and the right to 
import, it was held, implied the right to insure. 
In short, to use Lord EUenborough's words, the 
commerce was held to be " legalized for all purposes 
of its due and effectual prosecution.'* Assuming, orderein 
then, as we believe we have a right to do, that an coonc*i- 
Order in Council is to be interpreted according to 
the same rules as a special license, it is necessary to 
consider how far our trade with Eussia has been 
legalized by the Order of the 15th April 1854. 

First as to the import trade ; the Order declares 
that " all vessels under a neutral or friendly flag, 
being neutral or friendly property, shall be per- 
mitted to import into any port or place in her 
Majesty's dominions, all goods and merchandise 
whatsoever, to whomsoever the same may be- 
long" (k). It is clearly intended by these words, 
that Eussian produce, the property of Eussian sub- 
jects, may be imported either into the United 
Kingdom or into any British colony or territoin^, 
provided the produce in question is imported in 
neutral vessels, which are bond fide neutral pro-, 
perty. And it would also appear that Eussian 
property might be imported into the British domi- 
nions under this permission in Erench or Turkish 
vessels. The terms of the Order are that all import trade 
neutral " or friendly vessels, being neutral ^r*^™^"***' 
friendly property," shall be allowed to import pro- 

(i) Usparicha v. Nohle, 13 East, 332. See also Timson 
Y. Merac, 9 East, 35, and Rawlinson v. Janson, 1 2 East, 
223. 

(k) See definition of " property to whomsoever be- 
longing." The Cousine Mariana^ Edwards Rep. 347. 
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duce of every description, and this disjunctive 
definition can only be explained by including, 
xmder the head of " friendly," the ships belonging 
to her Majesty's allies in the present war, in con- 
tradistinction to those of neutral nations. 
^^ Secondly, as to the export trade, it is permitted 

to export in all such vessels " from any port or 
place in her Majesty's dominions, to any port not 
blockaded, any cargo or goods, not being contra- 
band of war, or not requiring a special permis- 
sion, to whomsoever the same may belong.'* 
Under the limitations here specified, therefore, 
both British and foreign produce and manufactures 
may be exported from any part of the British to 
any part of the Russian dominions in neutral 
or friendlv ships. That it is intended strictly to 
exclude all British vessels from trading or holding 
commercial intercourse with the enemy, clearly 
appears from what follows, viz. " it is hereby far- 
ther ordered, that save and except only as afore- 
said, all the subjects of her Majesty and the sub- 
jects or citizens of any neutral or friendly state 
shall and may, during and notwithstanding the 
present hostilities with Eussia, freely trade with 
all ports and places, wheresoever situate, which 
shall not be in a state of blockade, save and except 
that no British vessel sTiaU, wnder cmf circvmstcmcea 
whatsoever, either under or by virtue of this order, 
or otherwise, be permitted or empowered to enter 
or communicate mth any port or place which shall 
belong to or be in the possession or occupation of 
her Majesty's enemies." 
Importance Notwithstanding this necessary reservation, the 
riOTuTmJde. Concessions thus made to the interests of trade and 
commerce, not only of this, but of all nations, are 
alike comprehensive in themselves, and unprece- 
dented ia the history of former wars. An experi- 
ment has been made of which it is impossible to 
calculate the results, but in the success of which 
every friend of humanity must feel a lively inte- 
rest. Montesquieu asserts that the law of nations 
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is founded on the great principle " that different 
states ought, in time of peace, to do each other as 
much good, and in time of war, as little injury as 
possible, mthout prejudicing their real interests (J), 
The concessions to which we have referred appear 
to have been dictated in the spirit of this aphonsm, 
but experience can alone determine whether so 
wide a departure from former usage can be made 
without impairing our belligerent powers, and thus 
protracting a contest with an enemy who is de- 
pendent to a great extent upon foreign commerce 
for his wealth and resources. To discuss the po- 
licy of these concessions, however, is not the object 
of this publication. We have here only to con- 
sider their legal effects ; and these are of great 
importance as well as novelty, both to British and 
to neutral commerce. 

It may be fairly assumed that it is the aim and And thdr 
intention of this Order in Council that all trade ®**®°*- 
between the British and Eussian dominions should 
be permitted, except where it interferes with the 
ordinary operations of war, or where the state 
of the law presents very serious obstacles to such 
intercourse. We have seen that a contract made 
with an alien enemy is illegal by the common law 
of the kingdom ; and even a royal license cannot 
remove the personal disability under which he 
labours of suing in a British court of justice (m). 
ISo agreement, therefore, between a British subject 
and the subject of a hostile state can be enforced 
in this country. But a contract with a neutral 
who imports enemy's property under a royal per- 
mission, stands on a different tooting. He engages 
in a traffic which would have been illegal without 
that permission, but which is perfectly legal with 
it ; and he labours under no personal disability of 
suing and being sued in British courts. Hence no 



(I) Spirit of Laws, b. 1, c. 3. 

(m) Kfmsington v. Inglis, 8 East, 273. 
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law is infringed by throwing the carrying trade to 
and from the enemy's country into the hands of 
neutrals ; but many difficulties must have arisen 
had a direct and uninterrupted traffic been per- 
mitted. We have referred only to one of these ; 
but various others might be readily adduced, were 
it necessary to strengthen so plain and obvious a 
proposition. 
Britiah That an import and export trade with E/Ussia, 

domSued Under the limitations specified in the Order in 
in neutral CouDcil, may be freely carried on in neutral or 
^ friendly vessels so long as that Order remains in 
force, is, therefore, a point beyond dispute. And 
we may add, that this right of trading with the 
enemy's country is not confined to the subjects of 
a neutral state. If a British subject is domiciled 
in a foreign country, he is held for the time to be 
a subject of that country for aU civil purposes, 
and he may exercise all the commercial privileges 
belongiog to it. It has been held accordmgljr that 
a natural bom subject of this country, domiciled in 
a foreign and friendly country, may so far enjoy the 
privileges of his adopted residence as to trade with 
a country at emmtj with this. In the case in 
question, a British subject domiciled in the United 
States, which at the time was ia amity with this 
country, effected a policy of insurance on a ship 
and cargo proceeding to Denmark, which at the 
time was at war with Britain, and the policy was 
held valid (n). 

This case, decided towards the close of the last 
war (in 1813), is of great practical interest with 
reference to the present. It would appear from it 
that a British merchant domiciled in the United 
States, or iq any other neutral country, may trade 
with a country at enmity with this, aud that such 
trading will not be held illegal in our common law 
Courts. The same principles it is obvious would 



(«) BeU v. Reid, 1 M. & S. 726. 
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apply to British subjects domiciled for commercial 
purposes in Sweden, Denmark, or any other neutral 
state in Eiu»ope. They are, in short, regarded for 
the time as subjects of the country of their adoption, 
in so far as their trsiding privileges are concerned. 

Ilie rules which apply to a British subject British 
domiciled in a neutral country, hold equally good SSiSed 
with regard to an enemy's country. If a British in hostue 
subject domiciled in the latter before the com- ^^' 
mencement of hostilities, voluntarily continues hia 
residence during the war, he so far loses his rights 
of an Englishman that he cannot maiataiQ an action 
in our Courts. The disabilities which attach to 
the subjects of his adopted country attach also to 
him, and he is for aU commercial purposes regarded 
as an alien enemy. " The question is,'* Lord 
Alvanley observed in a case of this description, 
" whether a man who resides under the allegiance 
and protection of a hostile state for all commercial 
purposes, is not to be considered to all civil pur- 
poses as much an alien enemy as if he were bom 
there ? If we were to hold that he was not, we 
must contradict all the modem authorities upon 
this subject" (o). In a similar case Lord Ellen- 
borough said, "If a British subject resides in an 
enemy's country without being detained as a pri- 
soner of war, he is precluded from suing here. Nor 
does it signify that he is recognised as a citizen by 
a neutral state." In this case the plaintiff appeared 
to have been an Irishman by birth, but was 
residing at Paris when the action was brought, 
and proof of his having been naturalized in the 
United States was not admitted (p). 



(o) McConneU v. Hector, 3 B. & P. 113. 

\p) O^Mealey v. Wilson, 1 Camp. 483. Prisoners of 
war do not fall under this rule, as they are not voluntary 
residents in the enemy's country. As to contracts made 
by them, see Antoine v. Morshead, 6 Taunt. 237. Willi' 
son V. Patteson, 7 id. 447, 449. S. C. 1 Moore, 133. As 
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S^SST "^^ principle upon which these two classes of 

cases have been decided is obviously the same. It 
is the voluntary domicile, or residence for trading 
purposes (^), which affects the party for the time 
Deing, either with the neutral or the hostile charac- 
ter, as the case may be ; but it is hardly nebessary 
to add, that the duties of allegiance which every 
British subject owes to the Crown remain in full 
force, whatever may be the nature or extent of the 
privileges he may acquire in any foreign state. 
We have seen, that the Emperor of Eussia has 
declared that subjects of Great Britain who choose 
to remain in his dominions during the present war, 
shall enjoy the same protection for tneir persons 
and their property as was extended to them in 
time of peace. But whoever takes advantage of 
this permission must be regarded by the law of 
England, for all commercial purposes, as an alien 
enemy, and wiU of necessity be subjected to all 
the commercial disabilities which attach to that 
character (r). 

SECTION in. 

JUEISDICTION. 

Letjgr of The principles upon which all questions relating to 

Lordstoweu. naval capture are to be determined, were so clearly 

laid down bv Lord StoweU and Sir John Nicholl in 

a letter addressed to the American minister, Mr. 



to prisoners of war in England, see Spcarevhurgh ▼. 
Bannatyne, 1 B. & P. 163. Maria v. Hall, 2 B. & P. 
236. 

(q) As was before remarked, a domicile^ in the strict 
sense of the term, does not appear to be necessary for 
the purpose. See I%e Jo'nge Klassiiia, 6 Rob. 297. 
The Hermwi, 4 Rob. 228. 

ir) De LuneviUe v. PhilUps, 2 Bos & P. New Rep. 97. 
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Jay, in the year 1794 («), that I. shall here cite the 

Sassage explaming the recognised mode of proce- 
ures in such cases, as practised in the chief mari- 
time states of Europe, and approved by these two 
eminent authorities. 

" By the maritime law of nations, universally 
and immemorially received, there is an established 
method of determination, whether the capture be 
or be not lawful prize. 

" Before the ship or goods can be disposed of by Prize Courti. 
the captor, there must be a regular judicial pro- 
ceeding, wherein both parties may be heard, and 
condemnation thereupon as prize, in a court of 
admiralty, judging by the law of nations and 
treaties. 

The proper and regular court for these condem- 
nations is the court of that state to whom the 
captor belongs. 

" The evidence to acquit or condemn, with or Proceedings, 
without costs or damages, must in the first instance 
come merely from the ship taken, viz. the papers 
on board, and the examination on the oath of the 
master and other principal officers ; for which pur- 
pose there are officers of Admirally in all the con- 
siderable seaports of every maritime power at war, 
to examine the captains and other principal officers 
of every ship brought in as a prize upon general 
and imparti^d interrogatories (t). If tnere do not 
appear from thence ground to condemn as enemy's 
property, or as contraband goods going to the 
enemy, there must be an acquittal, unless from the 
aforesaid evidence the property shall appear so 
doubtful, that it is reasonable to go into further 
proof thereof. 

'* A claim of ship or goods must be supported 



(«) See the American edition of Sir C. Robinson's 
Reports, vol. 1, Appendix. . 

(t) For the form of these see ibid. 

B 



74 



Jurisdiction and 



hj the oath of somebody, at least as to belief. The 
law of nations requires good Mth. Therefore 
every ship must be provided with complete and 
genuine papers ; and the master at least should be 
privy to the transaction. 
Eridence. " To enforce these rules, if there be Mse or 
colourable papers, if any papers be thrown over- 
board, if the master and officers examined in pre- 
paratorio, grossly prevaricate, if proper ships'' 
papers are not on board, or if the master and crew 
cannot say whether the ship or cargo be the 
property of a firiend or enemy, the law of nations 
allows, according to the different degrees of mis- 
behaviour or suspicion, arising from the fault of 
the ship taken, and other circumstances of the case, 
costs to be paid, or not to be received by the 
claimant in case of acquittal and restitution. On 
the other hand, if a seizure is made without pro- 
bable cause, the captor is adjudged tor pav costs 
and damages. Eor which purpose all privateers 
are obliged to give security for their good be- 
haviour ; and this is referr^ to, and expressly 
stipulated by many treaties. 

" Though from the ship's papers and the prepa- 
ratorv examinations, the property does not suffi- 
ciently appear to be neutral, the claimant is often 
indulged with time to send over affidavits to supply 
that defect. K he will not shew the property by 
sufficient affidavits to be neutral, it is presumed 
to belong to the enemy. Where the property so 
appears trom evidence not on board the ship, the 
captor is justified in bringing her in, and excused 
paying costs, because he is not in fault ; or, 
accor£ng to the circumstances of the case, may be 
justly entitled to receive his costs, 
seateooe. " ^ the sentence of the Court of Admiralty is 

thought to be erroneous, there is in every maritime 
country a superior Court of Eeview, consisting of 
the most considerable persons, to which the parties 
who think themselves aggrieved may appeal ; and 
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this superior court judges by tlie same roles which gonj* of 
govern the Court of Admiralty, yiz. by the Law of ^' 
Nations and the treaties subsisting with that neu- 
tral power whose subject is a party before them. 

" If no appeal is offered, it is an acknowledgment 
of the justice of the sentence by the parties them- 
selves, and conclusive. 

'' This manner of trial and adjudication is sup- 
ported, alluded to, and enforced by many treaties. 

" In this method all captures at sea were tried 
during the last war by Great Britain, France and 
Spain, and submitted to by the neutral powers. In 
this method, by Courts of Admiralty, acting accord- 
ing to the law of nations, and particular treaties, 
all captm^es at sea have immemorially been judged 
of in every country in Europe" (v). 

With reference to the question of jurisdiction ckmventkm 
in the present war, a convention was signed be-iJ^^*'^' 
tween the governments of Great Britain and 
France on the 10th of May last, which provides 
for the case of joint captures being effected by 
vessels of war belongrog to the allied powers. 
Provision is also made for cases of constructwe 
capture, as where the presence of a firiendly vessel 
may be supposed to facilitate the capture, aIt]jough 
it takes no direct part in it. The regulations to 
be observed upon mese points by the two powers, 
are laid down m the following articles : — 

" 1. When a prize shall be made in common by 
the naval forces of the two countries, the adjudi- 
cation of it shall belong to the jurisdiction of 
the country whose flag shall have been borne by 
the officer having the superior command in the 
action. 

" 2. When a prize shall be made by a cruiser of 
one of the two alHed nations in presence and in 



(tt) As to the other forms and proceedings requisite, 
see the remainder of this letter, ubi supra. 
X 2 



76 Oon/oention wUh France, 

sight of a croiser of the other, which shall have 
thus contributed to intimidate the enemy and en- 
courage the captor, the adjudication of it shall 
belong to the jurisdiction of the actual captor. 
jQriBdietkni. « 8. In case of the capture of a merchant vessel 
belonging to one of the two countries, the adjudi- 
cation of it shall always belong to the jurisdiction 
of the country, to which the captared vessel be- 
longs ; the cargo in so fiur as the adjudication is 
concerned, shall share the lot of the vessel itself' («?). 



(vi) See Appendix for the whole of the convention and 
the regulations as to distribution of prize money, &c. 



77 



CHAPTER m. 
SECTION I. 

COHfTRACTBy TSOLVDTSGt EBEiaHT AKB INSinUirOX. 

We have seen that all contracts made with the ' 
public enemy in time of war are void; and the *• *'"*••*• 
same rule app^^ to contracts made in contempla- 
tionofwar. Thus a transfer f» ^onM^ of property 
to a neutral, mil not defeat the belligerent right of 
capture should hostilities break out before deliveiy 
of the cargo to the consignee. Such a transfer, if 
war is imminent, will be deemed an attempt to 
protect the goods from seizure, and will therefore 
be held illegcu. ^' In the ordinary course of things," 
Lord Stowell has observed, "in time of peace, 
it is not denied that such a contract may be and 
effectually made, according to the usage of mer- 
chants. When war intervenes, another rule is set 
up by Courts of Admiralty, which interferes with 
the ordinary practice. In a state of war ezistang 
or imminent, it is held that the property shaU be 
deemed to continue as it was at the time of ship- 
ment till the actual delivery ; this arises out of the 
state of war, which gives a belligerent a right to 
stop the goods of his enemy. If such a nue did 
not exist, all goods shipped in the enemy's country 
would be protected by transfers, which it would be 
impossible to detect. It is on that principle held, 
I believe as a general rule, that property cannot be 
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Transfen Converted m transitu, and in that sense I recogniBe 

iniranritu. it flB the rule of this Court " (fl) . 

Upon the same principle^^servations of lisk to 
the neutral consignor in order to protect the belli- 
gerent consignee, are held inyalid. Thus a cargo 
shipped during the last war ostensibly on account 
of American merchants, but which the master de- 
posed would have become the property of the 
French government upon delivery, was condemned. 
In this case it was observed by the Court that, " It 
had always been the rule of the Prize Court, that 
property going to be delivered in the enemy's 
country, and under a contract to become the pro- 
perty of the enemy immediately on arrival, if taken 
in transitu is to be considered as enemy's property. 
When the contract is made in time of peace, or 
without any contemplation of war, no such rule 
exists. But in a case like the present, where the 
form of the contract was formed directly, for the 
purpose of obviating the danger apprehended from 
approaching hostilities, it is a rule which unavoid- 
aDiy must take place *' (b). But if a shipment is 
made in time of peace, and not in anticipation of 
war, and the contract lays the risk upon the con- 
signor, the legal property will remain in him until 
the goods are deHvered ; and it has been held that 
in such a case they are not liable to capture in the 
event of hostilities breaking out before the voyage 
is completed (c). The latter case differed from the 
two former in the essential fact, that the parties 
evinced no intent to defeat the beUigerent right 
of capture. 

A DiU of exchange drawn by an alien enemy on 
his debtor in Great Britain, and indorsed to the 
plaintiff, a British subject resident in the hostile 
countiy, cannot be recovered on even after the 



(a) The Vrow Margaretha, 1 Rob. 837. 
(6) The SaUy Griffiths, 3 Rob. 302. 
(c) The Packet de Bilboa^ 2 Rob. 133. 
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restoiatioii of peace (d). But this rule has been 
80 far relaxed as to allow a British prisoner of war, 
detained in an enemy's country, to negotiate a bill 
through an enemy for his subsistence. A bill was 
drawn in France by a British prisoner upon another 
Bntish subject, who indorsed it to the plaintiff, an 
alien enemy, and it was held that on the return of 
peace the latter could recover (e). It was observed 
by the Court in this case, that the drawer might 
legally draw such a bill for his subsistence. 

The threat, or even the actual imposition of an Embargo, 
embargo, in a foreign state, will not, it appears, 
justify the non-performance of a contract, the terms 
of which are unconditional. Thus the master and 
the* freighter of a ship, having mutually agreed, in 
writing, that the ship should proceed to Saint 
Petersburgh and there take in a complete cargo of 
goods and proceed therewith to London ; and the 
master, after taking in at St. Petersburgh about 
half a cargo, having sailed away in consequence of 
a general rumour that a hostile embargo was about 
to be imposed upon British shipping by the Eussian 
government, was held liable in damages to the 
freighter for the short delivery of the cargo. And 
in this case a jury had found that the master had 
acted hond fide^ and under a reasonable apprehen- 
sion of the consequences ; and it was proved that 
a hostile embargo was actually imposed within six 
weeks after his departure {/), 

In delivering judgment in this case, Lord Ellen- contract 
borough said, " If from a change in the political ^^ ^_ 
relations and circumstances of this couniry with formei''^^ 
reference to any other contracts which were fairly 
and lawftdly made at the time, they have become 
incapable of being any longer carried into effect 
without derogating from the clear public duty 



(d) Ftflwon V. Patteson, 7 Taunt. 438. 

(e) Antoine v. Morshead, 6 Taunt. 237. 
(/) Atkinson y. Ritchie, 10 East, 530. 
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which a British subject owes to his sovereign and 
the state of which he is a member, the non-per- 
formance of a contract in a state so circumstanced 
is not only excusable, but a matter of peremptory 
duty and obligation on the part of the subject. 
RnieB to be But in Order to found this new public duty, which 
«K. ^ ^ ^ supersede the performance of his former pri- 
vate one, it is necessarv that an actual change in 
the political relations of the two countries should 
have taken place ; and that the danger to result to 
the public mterests of his own country from an 
observance of the contract should be clear, imme^ 
diatey and certain. In short, such a state of circum- 
stances must be shewn to exist, as that the contract 
is no longer capable of bein^ performed by him 
without a crimmal compromise of his public (y) 
duty. Can anything of this kind be said, with 
truth, to exist in the present case. No actual 
change in the political relations of GTreat Britain 
and Russia had then taken place. The danger to 
result from remaining at Cronstadt was neither 
immediate nor certain ; in point of fact, it attached 
only at the distance of many weeks afberwards. 
And no one can venture to suggest, even in argu- 
ment, that the loading in question might not have 
been completed without any criminal compromise 

(g) This language would seem to apply to the con- 
tracts which have been entered into by various persons 
in this country with the Russian government for the 
purpose of furnishing steam vessels for the use of the 
Russian navy. These contracts, it is believed, were 
entered into without reference to the present war ; and, 
assuming this to be the case, the parties had a legal 
right to make them. But circumstances have since 
arisen which would render the fulfilment of these agree- 
ments positively injurious to this country, and hence the 
executive authority has interfered to prevent them being 
carried into effect. It is not improbable, however, that 
several questions may yet arise out of these transactions, 
as the precise grounds upon which the seizure of these 
vessels was made have not as yet been made public. 
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of public duty. Indeed, to allow a man to with- 
draw himself from the peifoimance of a distinct 
and positive contract, upon the ground of some 
Bpecuktiye inconvemence suggested as Ukel^ to 
result from such performance to the general inte- 
rests of the state, would afford great encouragement 
to disingenuous subtleties and re&iements upon 
subjects of this kind, and would render all reliance 
upon the solemn stipulations of parties in commer- 
eial matters, precarious and insecure." 

A subsequent case was decided upon the same 
principles, and it was of still greater nardship. It 
was a^ed that a certain quantity of hemp should 
be shipped from St. Petersburg ; and while on its 
way m)m that capital to Cronstadt, the hemp in 
question was seized by the Bussian government and 
confiscated as British property. But it was held, 
nevertheless, that the pliuntm was entitled to re- 
cover, because the agreement to ship the hemp was 
absolute (A). 

A contract between neutrals to deliver a cargo at contract to 
a blockaded port is not illegal. Thus a contract to bSSdJd* 
carry salt to Liverpool from Terceira, when that vo^- 
island was blockaded during the late civil war in 
Portugal, was held good. Chief Justice Tindal, in 
that case, said, " If the parties, knowing the fact, 
chose to enter into a contract like this, the party 
breaking it is liable to an action" (i). But a con- 
tract to the same effect with a belligerent subject 
would certainly not be sustained in the country 
which had imposed the blockade. 

The sale of a ship bond fide transferred from an 
enemj to a neutral is sustained by the British 
Admiralty Courts. But the transfer must be ab- 



(A) SjMt V. Heaih, and others^ Guildhall Sittings, 
7ih March, 1809, 2 Camp. 57 note. 

(0 Medeiros v. HiU, 5 C. & P., N. P. 185. And see 
caite^ p. 28. 

E 3 
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fiolute ; fbt toy reservation of interest to the enemy 

will render the entire contract void (h), 

SMidenoein We have seen that a belligerent has a right to 

l^S^, consider as an enemy every person who voluntarily 

resides in a hostile country, or maintains a com*- 

merdal establishment there ; but he is only to be 

regarded as such in respect of his residence op 

establishment in the hostile country. If the same 

individual has another mercantile establishment in a 

neutral country, his property connected with that 

establishment vnU be regarded as neutral property, 

and, as such, will not be Hable to capture or connis- 

Pftrtnen. cation. According to this nice distinction,' there 

may be a partnership between two persons, one 



(h) The Seeks Geschunstem, 4 Bob. 100. There ia a 
point of some public iDterest at the present time in con- 
nection with tnis subject, to which it ma^^ not be deemed 
superfluous in this place to refer. Russia, it is said, has 
sold several ships of war in the ports of the Mediterra- 
nean to neutral purchasers ; and it may be asked whether 
such sales, assuming them to have taken place and made 
with the presumptive object of defeating the belligerent 
rights of her enemies, are valid according to the law of 
nations? From the following observations of Lord 
Stowell, it is not difficult to ascertain what his opinion 
would have been as to the validity of such transactions : 
** There have been many cases of enemy merchaiU vessels 
driven into jjorts out of which they could not escape, and 
there sold, in which, after much discussion and some 
hesitation of opinion, the validity of the purchase has 
been sustained. But whether the purchase of a vessel 
lutU for war^ and employed as such, and rendered 
incapable of acting as a ship of war by the arms of the 
other belligerent and driven into a neutral port for 
shelter, whether the purchase of such a ship can be 
allowed, which shall enable the enemy so far to rescue 
himself from the disadvantage into wnich he has fallen, 
as to have the value restored to him by a neutral pur- 
chaser, is a question on which I shall wait for the 
authority of a superior Court before I admit the validity 
of such a transfer." The Minerva^ 6 Rob. 399. 
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residuig in a belligerent, and the other in a neutral 
state ; and in such a case the trade of the one will 
be nnlawful, and that of the other lawftd, and the 
ahare of one partner in the joint traffic may be 
condemned, while that of the other is restored. It 
ia not always easy in such cases to distinguish 
between the legal and the illegal traffic, but the 
principle in question appears to haye been uni- 
lormlj maintained, both in England and in the 
United States (Z). 

With respect to partnerships existing between Diasoiutiou 
the subjects of hostile nations, it appears to be ^^P^"*^ 
settled in America that they are positively dis- ' ^^' 
solved by the feet of war. "This point," says 
Mr. Justice Story, "does not seem to have been 
discussed in our Courts of justice until a recent 
period ; jet it would seem to be a necessary result 
of principles of public law, well established and 
denned. By a declaration of war, the respective 
subjects of each country became positive enemies 
to each other. They can carry on no commercial 
or other intercourse with each other; they can 
make no valid contracts with each other ; they can 
institute no suits in the courts of either country ; 
they can, properly speaking, hold no communication 
of an amicable nature with each other; and their 
property is mutually Hable to capture and confisca- 
tion by the subjects of either country. Now it is 
obvious, from these considerations, that the whole 
ends and objects of the partnership, the application 
of the joint fimds, skill, labour, and enterprise of 
all the partners in the common business thereof, 
can no longer be attained. The conclusion, there- 
fore, would seem to be absolutely, that this mutual 
supervening incapacity must, upon the very princi- 
ples applied to all analogous cases, amount to a 



(0 The PorOand, 3 Bob. 41. The Hermann, 4 Rob. 
228. The Jange Classina, 5 Bob. 297. The San Jote 
Indiano, 2 Gallison^s Bep. 268. 
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positive disBolution of the partnership" (w)* Thi» 
very important question does not appear to have 
been ever raised, or, at all events, decided, in Ghreat 
Britain, 
contnusts Contracts existing bond fide between the sab- 
^^*^ jects of hostile states before the war are not 
extinguished, but onlv suspended until the re- 
storation of peace. The rule has been laid down 
as follows : — " If the two nations were at peace 
at the date of the contract, from the time of war 
taking place, the creditor could not sue, but the 
contract being origioally good, upon the return of 
peace the right would survive* *(«). 



SECTION n. 

FBEiaHT. 

Interruption In the cvcut of a voyagc being interrupted by 
^ wStore. Cftptiire or otherwise, questions have frequently 
been raised as to whether freight is due for the 
proportion of the journey performed ; and it is 
difficult to lay down any rules upon the subject, 
from the &ct that the decisions oi the common law 



(m) Story on Partnership, 447. See also Ormoold v. 
Waddingtarij 16 Johns. Bep. U. S. The reasons here 
adduced in favor of the American doctrine, though 
imqaestionably strong, do not appear to be conclusive. 
The same line of argument would apply, it may be, with 
less force, but upon principles clearly analogous to other 
contracts as well as to that of partnership. Yet we find 
that ordinary contracts between the subjects of con- 
tending states are not dissolved or defeated, but only 
suspended by the operation of war. On the restoration 
of peace, such contracts remain in full force with all 
their legal consequences ; and it is difficult to see why 
they should fall under one rule, and contracts of partner- 
ship under another. 

(n) Ex parte Boussmaker^ 18 Yes. 7. FUfuU y. 
Wafers, 15 East, 260. 



courts have not been uniform with those of the 
Courts of Admiralty. The former have generally 
adhered to the strict teims of the contract entered 
into between the parties, while the latter, exercis- 
ing an equitable jurisdiction, have, under particular 
circumstances, refrained from exacting a literal 
performance of such agreement. A reference to a 
tew of the leading cases will explain the principles 
upon which the decisions in both courts have 
proceeded. 

A vessel was chartered to carry a cargo of fish whenikeigfat 
from Newfoundland to Lisbon. She was captured ?J|J«E[Jk, 
on the voyage by a French ship, but was recaptured 
by a British privateer, and carried to a British port. 
The charterer took his goods from the recaptors 
and shipped them, not to Lisbon, as he origmally 
intended!, but to a port in Spain, and it was held 
that, under these circumstances, freight was due 
for the proportion of the voyage performed. Li 
pronouncing judgment Lord Mansfield said, "Here 
IS a capture without any fault of the master, and 
then a recapture ; the merchant does not dbmdony 
but takes, the goods, and does not require the master 
to carry them, to Lisbon, the port ofdelwery. There 
can be no doubt but that some freight is due ; iou: 
the goods were not abandoned by the freighter, but 
received by him of their captor. The question will 
be, what freight? The answer is, a rateable 
freight ; ♦. e,, pro ratd itmeris^\a). 

But by several subseauent decisions, it appears Aooeptanoe 
that the acceptance of tne goods by the freighter ^2^r?^ 
in this case was regarded as a new agreement be- 
tween the parties, and that such an agreement must 
be either expressly made or implied, before freight 
will become payable p^o ratd itmeris. In a case of 
great hardship where this daim was raised, but 



(o) Luhe and another v. Lyde, 2 Barr. 882, and 
1 Black. Rep. 190. . 
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where the freighter resisted the claiin on the ground 
that the terms of the contract had not been com- 
plied with, Lord Ellenborough said, *' The parties 
have entered into a special contract, by which 
freight is made payable m one event only, that of a 
r^ht delivery of the cargo according to the terms 
of the contract ; and that event has not taken 
place. There has been no such delivery ; and con- 
sequently the plaintiff is not entitled to recover. 
He should have provided in his contract for the 
emergency which nas arisen" (p). 
No^gr*!* In another case where an American vessel had 
SSemgoods been chartered to carry a cargo from Gharlestown to 
are accepted, certain ports in Holland, but did not proceed fur- 
ther than London in consequence oi the risk of 
capture on the Dutch coast, it was held that she 
was not entitled to freight pro rata itmeris. Lord 
Ellenborough observed "It is clear that in this 
cfifie the plaintiff can have no claim for freight. 
Freight could only be earned by performing the 
terms of the charter party. Then is he entitled to 
any sum by way of compensation for the carriage 
of the goods from Chartestoton to the port of Lon- 
don ? His right to compensation must arise out of 
some contract expressed or implied. There is no 
express contract set up ; and frt>m what can we 
impty a promise to pay for the carriage of the goods 
to Mnglwnd? They are brought here inst^ of 
being conveyed to their port of destination, and an 
application being made to the Lord Chancellor to 
prevent their being tortiously disposed of by the 
captain, they were taken possession of on behalf 
of the consignee, without prejudice to the rights 
of the parties. This is no acceptance of the goods 



(p) Liddard v. Lopez and another^ 10 East, 526. See 
also Cook V. JenmngSt 7 Term Rep., K. B. 381. MoUoy 
Y, Backer^ 5 East, 316. Huttier v. Prinsep^ 10 East, 
378. 
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short of the port of destination, and no foundation 
for a promise to ]^a.jpro ratd itineris^^ (q). 

These cases, therefore, establish that at common iHfferant 
law acceptance of the goods is necessary to found JS?^ i^ 
an implied contract for the payment of freight pro Admiralty 
ratd itineris. But in the Ainiralty Courts these 
strict rules have not been recognised. Alluding to 
such cases as that last referred to, Lord StoweU has 
expressed himself to the following effect : — " In the 
case of the American ships bound to France or 
Holland, which were brought into the ports of this 
country under the prohibitory law, the fidl freight 
was pronounced to be due where the owners of the 
cargoes elected to sell here, where they did not 
elect to sell here, the Court left it to them to settle 
the freight with the owners of the ships. The 
Court considered a voyage from America to this 
country very nearly the aame^ in qffect^ as a voyage 
to those contiguous countries to which those ves- 
sels were origiaally destined; in all probability, 
the markets of this country were not less favour- 
able than in the blockaded ports,^ and no doubt the 
sale was effected with every attention to the inter- 
ests of the owners of the cargo. In those cases, 
the Court gave the master the fiill benefit of the 
freight, not by virtue of his contract, because 
looking at the charter party in the same point of view 
as the Courts of common law, it could not say that 
the delivery at a port in England was a specific 
performance of its terms. But there being no 
contract which applied to the existing state of 
facts, the Court found itself under an obligation to 
discover what was the relative equity between the 
parties" (r). 

In accordance with these equitable principles, 
the learned Judge held that a vessel chswrtered in 
the TJnited States to carry a cargo to Lisbon, but 



(?) Osgood v. Oromngy 2 Camp. 466. 
(r) The Friends, 1 Edwards, 246, 
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which was captured after haying reached the mouth 
of the Tagus, was entitled to one-half of the freight 
due. The owner claimed the whole, as the ship 
had reached the entrance of the destined port 5 the 
merchant contended that none was due, because 
the cargo was not delivered according to the terms 
of the charter party ; but the Court held that under 
the drcumstances equity suggested a division of 
the loss («). In a Common Law Court, it cannot 
be doubted, that this case would have received a 
different decision. 
When captor "We havo sccu that if enemy's goods are cap- 
te^titiedto tured in a neutral ship the neutral is entitled to 
freight, not pro ratd itmenSy but for the whole 
voyage {f). If, on the other hand, the goods of a 
neuted are taken in an enemy's ship, the captor 
will be entitled to freight only in the event of his 
carrying them to their original port of destina- 
tion {u). If he carries them to a different port, 
and their owner even sells them there, he cannot 
claim freight (t?). 
Contraband. TJpon contraband goods, captured in a neutral 
ship, no freight is* payable («?) ; even although the 
master be ignorant of their toie quality, for he is 
bound to know the nature and contents of his caj^o. 



SECTION m. 

nrSUBAKCE. 

It may be asked whether enemy's property, im- 
ported into Gf^reat Britain in neutral ships, under 



(«) The Friends^ 1 Edwards, 246. 

(0 AnU^ p. 14. 

(u) TAe i^orfttna, 4 Rob. 278. 

(i?) The Vrow Anna Catharina^ 6 Rob. 269, 

Xw) The Mercuriusy 1 Rob. 288. The Oeter Risoery 

Rob. 199. 
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the Order in Council of the 15th of April, or British 
property exported to Eussian ports, under that 
authority, may be legally insured by British or 
neutral subjects. And in accordance with the prin- 
ciples laid down by Lord Ellenborough in a case, to 
which I have ah*eady drawn the reader's atten- 
tion (a?), it would seem that this question may 
be answered in the affirmative. His Lordship insunmoe of 
stated while delivering judgment in that case, that ^f '■ p~" 
if the Crown thought fit to permit commercial in- 
tercourse with the enemy's country, such commerce 
'^ is to be regarded as legalized for all purposes of 
its due and effectual prosecution." But he went 
further than this, for he stated that one of the con- 
sequences of such permission was ^^ a right to con- 
tract with other subjects of the countay for the 
indemnity and protection of such property in the 
course of its conveyance to its hcensed place of 
destination, through an enem/ifs country ^ and for the 
purpose, as it probably will be in most cases, of 
Doing there delivered to an alien enemy." The 
question in fact was as to the validity of a 
policy of insurance effected under license, upon 
enemy's property, and the court as we have seen 
held the insurance to be lawful. The importance 
of this decision is obvious ; and the principles laid 
down in Lord Ellenborough's judgment, are stated 
by Mr. Justice Park, in his expeUent work upon Remark of 
Insurance, " as jfraught with great good sense and Mr. justice 
sound policy, and must be applicable at all times ^^ 
when trade is permitted to be carried with the sub- 
jects of states at war with this country " (y). 

It is true that Lord Ellenborough himself on a 
subsequent occasion seems to have thought that he ' 
had gone too far in this case ; but the principles 
laid down by him as above stated were aSterwards 
fully adopted and confirmed by the Exchequer 



(x) Aide, p. 66. Usparicha v. Noble, 18 East, 332. 
(y) Park on Insurance, p. 134. 
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Chamber in the case of Flmdt v. Scott (z) . If then 
a license to an individual to import enemy's goods 
implies a right to insure, it is dif&cult to see upon 
what principle a policy upon goods imported under 
the same authority, though that authcfrity is ex- 
pressed in a different form, should be held imlawful. 
Lott by In case of capture the insurer is liable for the 

^'•P*""- loss. In the leading case which established this 
rule Lord Mansfield said, " The ship is lost by the 
capture; though she be never condemned at all, 
nor carried into any port or fleet of the enemy, 
and the insurer must pay the value. If after con- 
demnation the owner recovers or retakes her, the 
insurer can be in no other condition than if she had 
been recovered or retaken before condemnation. 
The reason is plain from the nature of the contract. 
The insurer runs the risk of the insured, and under- 
takes to indemnify. He must therefore bear the 
loss actually sustained, and can be liable to no more. 
So that if after condemnation the owner recovers 
the ship in her complete condition, but has paid 
salvage, or been at any expense in getting her 
back, the insurer must bear the loss so actually 
sustained" (a). 
When the In this case Lord Mansfield also stated that he 
Jj^^may tnew of no authority, ancient or modem, in which 
the right of the insured to demand in case of cap- 
ture as for total loss and to abandon, was denied. 
And he added, " what proves the proposition most 
strongly is, that by the general law he may abcmdon, 
in the case merely of arrest, on an embargo by a 
prince not an enermj^^ 

But in a subsequent case his Lordship explained 
this to mean that the capture or detention should 
continue wKbil the time cf dbandonvng and hrvnging 
the action. In this case a ship was captured on a 
voyage from Virginia to London, and re-captured a 



FHndtY. ScoU, 5 Taunt. 696. 
Goss V. Withers, 2 Burr. 694. 
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few days afterwards, and brought in safety with her 
entire cargo to her port of destination by the captor: 
and it was held that the insured had no right to 
abandon (h). 

So in another case, a ship was captured on a 
voyage from Jamaica to Liveipool, and immediately 
upon receiving intelligence oi the fiact, the insured 
gave notice to the underwriters of their intention 
to abandon. A few days after the capture the ship 
was re-captured, and afterwards brought safely to 
Liverpool, The insured, notwithstanding, persisted 
in their abandonment of the ship ; but it was held 
that they were not entitled to do so (c). 

It would appear, therefore, that the capture or Voyage 
detention must be such as to defeat the purpose ^JJ*^, 
of the voyage before the insured is entitled to 
abandon. 

When the insured intends to abandon, he must Notice of 
give speedy notice of his intention to the under- ^^'^' 
writers (d). A delay of three weeks has been held 
to bar his right to abandon, and to claim for a total 
loss (e). 

If, after a capture and a re-capture, the captain Saieof sMp 
finds that the voyage cannot be continued, and *°^ ®"*^*** 
acting fairly for the advantage of all concerned, he 
sell the ship and the cargo to pay the necessary ex- 
penses, the insured may abandon and recover for the 
total loss (/) . In this case Lord Mansfield told the 
jury that if they were satisfied that the captain had 
done what was best for the benefit of all concerned, 
they must find for a total loss. But it is clearly 

(h) Hamilton v. Mendes, 2 Burr. 1198. 

(c) Bainbridge v. WUson^ 10 East, 329. See also 
Patterson v. Ritchie^ 4 M. & S. 393. Brotherston v. 
Barber, 5 M. & S. 418. Anderson v. WaUis, 2 M. & S. 
240. 

(d) AUioood V. Henkel, at N. P., B. R. Mich. 1795. 
Marshall on Insurance, 3rd ed. p. 604. 

Ce) Anderson v. BoydL Exchange Assurance Company, 
7 East, 38. 
(/) MiOes V. Fletcher, Doug. 231. 
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settled that the captain will only be justified in 
selling the ship and cargo in case of absolute 
necessity («). 

It has also been held that where a capture has 
been made, whether it be legal or not, the insurer 
is liable for the charges of a compromise made honA 
fide to prevent the ship from being condemned as 
prize (hj. 

An insurance against British capture is only 
void pro tcmtOj and will not render the entire 
policy invalid (c). 

If a ship, though neutral, be insured on a voyage 
prohibited by an embargo imposed, in time of war, 
by the government of the country where the ship 
happens to be, such insurance is void. In a case 
where this question arose Lord Mansfield said, 
Breakuigaii " She— * the vcssel' — ^breaks an embargo. What 
""*'" the consequence of that is has not as yet been set- 

tled; but to break an embargo is undoubtedly a 
criminal act ; and wherever a man makes an illegal 
contract, this court wiU not lend him their aid"(^. 
ijl^by^ If a neutral ship is carried to a belligerent port, 

'*"*""**"" and detained there for the purpose of being 
searched, the charges consequent upon this inter- 
ruption of the vovage fall upon the underwriter (e). 
But the wages of the crew, and the cost of provi- 
sioning the ship, are paid by the owner, because ani 
embargo or otiier temporary detention does not, 
like capture, put an end to the contract of affireight- 



(a) Underroood v. BoherUon^ 4 Camp. 138. WtUon 
V. MiUar, 2 Stark. N. P. Rep. 1. Idle v. The Royal 
Exchange Assurance Company^ 8 Taunt. 755, The 
OratUudine, 5 Rob. Ad. Rep. 240. 

(h) Park on Insurance, c. 4, and authorities there 
cited. 

c) Olover v. Cowie^ 1 M. & S.52. Lubbock v. Potts, 
iast, 449. 

(d) Delmada v. Motteaux, B. R. Mich. 25 Geo. 3. 

(e) Park, p. 125. Saloucci v. Johnson, B. R. Hil. 
25 Geo. 3. 
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ment (/). And the underwriter will not be liable 
in cases where the insured shall violate the laws of 
the country in which his ship may be detained, or 
where there shall be a seizure for non-payment of 
customs (y). 

If an insured vessel, on arriving off her port of 
destination, is prevented from entering from its 
being in the hands of the enemy, the policy does 
not remain in force till she reaches a port of 
safety (A). 

A policy " to any port or ports in the Baltic" 
iias been held valid, although some of these were, 
at the time, in possession of the enemy {%), 

AIL policies of insurance on articles contraband insanoioe of 
of war are void, and incapable of being enforced in «»»*f***»^- 
the courts of a belligerent country (^). But if 
effected by or for neutrals, and sought to be en- 
forced in the courts of a neutral state, it appears 
that such a contract would be sustained (Q. 

In time of war it is often stipulated in the policy 
that the vessel shaU sail under the protection of 
convoy ; and this condition must in such case be 
fidthfuUy observed, to enable the insured to recover 
in case of loss or damage (m). 



(/) Eden v. Poofe, see Park, p. 91. 

Ig) 2 Vem. 176. 

(A) Parhn v. Ttamo, 2 Gamp. 58. 



it) Wright -7. WeOne, 1 Chitt. 49. 
(A) ' 



CHbson V. Service, 5 Taunt. 433. Marshall on 
Insurance, 75. 

Kent Comm. vol. 3, p. 267. 

{m) Marshall on Insurance, 366, and cases there cited. 
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1.— THE PEIZE PEOCLAMATIOK 



BT THB QUBEN — A PBOCLAMATION. 

VicTOBiA R. — ^Whereas by our Order in Council, bearing 
date the twentj-ninth day of March, one thousand eight hun- 
dred and fifty-four, We haye ordered that generd reprisals 
be granted against the ships, goods, and subjects of the 
Emperor of aU the Russias, his subjects, or others inhabiting 
within any of his countries, territories, or dominions (save 
and except any yessels to which our licence has been or jnay 
be granted, or which haye been directed to be released from 
the embargo, and haye not since arriyed at any foreign port), 
so that our fleets and ships shall and may lawfully seize all 
ships, yessels, and goods belonging to the Emperor of all 
the Russias or his subjects, or others inhabiting within any 
of his countries, territories, or dominions, and brins the 
same to iudgment in any of the Courts of Admiralty within 
our dommions, duly authorized and required to take cog- 
nizance thereof, we do hereby order and direct that the net 
produce of all such prizes taken by any of our ships or yes- 
sels of war (saye and except when they shall be acting on 
any conjunct expedition widi our army, in which case we 
reserye to ourselyes the diyision and distribution of all prize 
and booty taken,, and also, saye and except as hereinafter 
mentioned), shaU be for the entire benefit and enoonraee- 
ment of our fias officers, captains, commanders, and otEer 
commissioned omcers in our pay : and of all subordinate, 
warrant, petty, and non-commissioned officers, and of the 
seamen, marmes, and soldiers on board our said ships and 
yessels at the time of the capture, after the same shall haye 
been to us finally adjudged lawful prize. 

Wheneyer any prize shall be taken by any of our fleets, 
squadrons, ships, or yessels of war, whilst acting in con- 
junction with any fleet, squadron, ships or yessels of war 
belonging to any other pjower or powers in alliance with us, 
our High Court of Admiralty, or the Vice- Admiralty Court 
within our dominions adjudicating thereon, shall apportion 
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to such ally or allies a share or shares of the proceeds of 
such prize or prizes, proportionate to the number of officers 
and men, &c., present and employed on the part of such ally or 
allies, as compared with the number of officers and men, &c., 
present and employed on our behalf in such capture or cap- 
tures, without reference to their respective ranks ; and tne 
share or shares so set apart for such ally or allies shall be 
transmitted to such persons as may be duly authorized on 
behalf of such ally or allies to receive the same. 

Ships or vessels being in sight of the prize, as also of the 
captor, under circumstances to cause mtimidation to the 
enemy and encouragement to the captor, shall be alone en- 
titled to share as jomt captors. 

After having deducted the portion set apart as aforesaid 
for our allies, a dbtribution, so far as regards her Majesty's 
forces, shall be as follows : — 

The flag officer or officers shall have one-twentieth part of 
the whole net proceeds arising from prizes captured from 
the enemy, by any of the ships or vessels under his or their 
command, and of the rewards conferred for the same ac- 
cording to the following conditions and modifications, save 
and except as hereinafter provided and directed, that is to . 
say:— 

When there is but one flag officer, he shall have the entire 
one-twentieth part ; when two flag officers shall be sharing 
together, the chief shall have two-thirds, and the other flaff 
officer shall have the remaining one-third of theone-twentietn 
part ; and when there shall be more than two fla^ officers, 
the chief shall have one- half of the said one-twentieth part, 
and the remaining half shall be equally divided among the 
junior flaff officers. Commodores of the first class, and cap- 
tains of tne fleet, to share as flag officers, provided always 
that no flag officer, unless actually on board any of our ships 
or vessels of war, and at the actual taking, sinking, burning, 
or otherwise destroying any ship or ships of war, privateer 
or privateers, belonging to the enemy, shall share in the 
distribution of any nei^ money or bounty money granted 
as a reward for tsucing, sinkinfi:, burning, or otherwise des- 
troying any such ship or vessel of the enemy. 

That no flaff officer commanding in any port in the United 
Kingdom shaU share in the proceeds of any prize captured 
^om the enemy, by any ship or vessel which shall sail fh)m 
or leave such port by order of the Lord High Admiral, or 
of our Commissioners for executing the office of Lord High 
Admiral. 
That when ships or vessels under thecommand of several 
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flag officers belonging to separate stations shall be joint cap- 
tors, each flag officer shall receive a proportion of the one- 
twentieth part, according to the number of officers and men 
present under the command of each such flag officer : and 
when any ship or vessel under orders from the Lord High 
Admiral, or from our Commissioners for executing the office 
of Lord High Admiral, are joint captors with other ships or 
vessels, under a flag or flags, the like regulations as to the 
apportionment of the flag Siare to the fl^ officer or officers 
is to be observed. 

With reference to fla^ officers, it is to be noted, that when 
an inferior flag officer is sent to reinforce a superior officer 
on any station, the superior flag officer shall not share in any 
prize taken by the inferior flag officer before he has arrived 
within the limits of that station, imless the inferior officer 
shall have received some order directly irom, and shaU be 
acting in execution of some order bsued by, such superior 
flaff officer. 

No chief flag officer quitting any station, except upon 
some definite urgent service, and with the intention of re- 
turning to the station as soon as such service is performed^ 
shall share in any prize taken by our ships or vessels left 
behind, after he has passed the limits of the station, or after 
he has surrendered the command to another flag officer ap- 
pointed by the Admiralty to command in chief upon such 
station. 

An inferior flag officer quitting any station (except when 
detached by orders from his commander-in-chief upon a spe- 
cial service, accompanied with orders to return to such 
station as soon as the service has been performed), shall 
have no share in prizes taken by the ships and vessels 
remaining on the station, after he has passed the limits 
thereof. Li like manner, flag officers remaining on such 
station shall not share in the prizes taken by such inferior 
officer, or by ships or vessels under his immediate command, 
after he has quitted the limits of the station, except he has 
been detached as aforesaid. 

A commander-in-chief, or other flag officer, belonging to 
any station shall not share in any prize or prizes taken out 
of the limits of that station by any ship or vessel under the 
command of a flag officer of any other station, or under or- 
ders from our Commissioners of the Admiralty, unless such 
commander-in-chief or flag officer is expressly authorized by 
our said Commissioners to take the command of that station 
in which the prize or prizes is or are taken, and shall actually 
have taken upon him such command. 
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Every commodore having a captain under him shall be 
esteemed a flag officer with respect to the twentieth part of 
prizes taken, whether he be conmianding in chief, or serving 
under command. 

The first captain to the admiral and commander-in-chief 
of our fleet, and also the first captain to anj flag officer ap- 
pointed to conmiand a fleet of ten ships of the line or 
upwards, shall be deemed to be a fla^ officer for the purpose 
of sharing in prize, and shall be entitled to share therein as 
the junior flag officer of such fleet. 

Any officer on board any of our ships of war at the time 
of capturing any prize or prizes, who snail have more com- 
missions than one, shall be entitled only to share in such 
prize or prizes according to the share allotted to him by the 
above mentioned distribution in respect to his superior 
commission or office. 

And with reference to other officers it is to be noted, — 
that a captain, commander, or other commanding officer of 
a ship or vessel, shall be deemed to be under the conunand 
of a flag officer when he shall have received some order from, 
or be acting in the execution of some order issued by, a flag 
officer, whether he be or be not within the limits of the sta- 
tion of such flag officer; and in the event of his being 
directed to join a flag officer on any station, he shall be 
deemed to be under the command of such flag officer from 
the time when he arrives within the limits of the station, 
which circumstance is always to be carefully noted in the 
log book ; and it shall be considered that he continues under 
the flag officer of such station until he shall have received 
some order directly from, or be acting in the execution of 
some order issued by some other flag officer, duljr authorized, 
or by the Lord High Admiral, or our Commissioners for 
executing the office of Ijprd High Admiral. 

And we hereby direct, that the captain, commander, lieu^ 
tenant commanaing, master commanding, or any other 
officer, duly commanding any ship, sloop, or vessel of war, 
singly taking any prize from the enemy, that is to say, the 
officer actually in command at the time, shall have one-eighth 
of the remainder, or if there is no flag, one-eighth of the 
entire net proceeds, except that if the smgle capturing ship 
be a rated ship, having a commander under the captain, the 
commander shall take a portion of the one-eighth part, as if 
he were commander of a sloop, according to the proportion 
hereinafter set forth ; and if more than one commanding 
officer of the same rank of command shall be entitled to 
share as joint captors, the one-eighth shall be equally 
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divided between them; but when captains, commanders, 
lieutenants commanding, and masters commanding respect- 
ivelj onr ships and vessels of war, and commanders under 
captains in rated ships, shall share together in whatever 
variety of combination, the one-eighth shall be so divided 
into parts for a graduated apportionment as to provide for 
each captain receiving six parts ; each commander of a sloop, 
or commander under a captain in a rated ship, three parts ; 
and each lieutenant commanding, or master commanding, or 
other officer actually commanding a small vessel of war, two 
parts ; which we hereby direct shall be the proportion in which 
they shall respectively share; commodores of the second 
class and field officers of marines, or of land forces serving 
as marines, doing duty as field officers, above the rank of 
maior, to share as captains ; and field officers of marines, or 
of land forces serving as marines ; and doing duty in the 
rank of major, to share as commander of sloops. 

And we rarther direct, that after provision shall thus have 
been made for the flag share (if any), and for the portion of 
the commanding officer or officers, and others, as above 
specified, the remainder of the net proceeds shall be distri- 
buted in ten classes, so that each officer, man, and boy, 
oomposinff the rest of the complements of our ships, sloops, 
and vessels of war, and actually onboard at the time of anv 
such capture, and every person present and assisting, shall 
receive shares or a sluure according to his class, as set forth 
in the following scale :-— 

First Class. — Master of the fleet, inspector of steam ma- 
chinery afloat, when embarked with a fleet, medical inspector, 
or deputy medical inspector, when embarked with a fleet, 
—45 shares each. 

Second Class. — Senior lieutenants of a rated ship, not 
bearing a eommander, under the captain, secretary to the 
admiriu of the fleet or admiral commanding in chief- 
s' shares each. 

Third Class. — Sea lieutenant, master, captain of marines, 
of marine artillery, or of land forces doing duty as marines, 
whether having higher brevet rank or not, secretary to an 
admiral, or to a commodore of the first class, not command- 
ingin chief, chief engineer— 28 shares each. 

jPourth Class. — Lieutenant or quartermaster of marines, 
lieutenant of marine artillery, lieutenant, quartermaster, 
or ensign, of land forces doinff duty as marines, se- 
cretary to a commodore of the second class, chap- 
lain, surgeon, paymaster, naval instructor, mate, assist- 
ant-surgeon, second master, clerk in charge, passed clerk, 
p 2 
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assistant engineer, ganner, boatswain, carpenter — 18 shares 
each. 

Fifth Class. — Midshipman, master*s assistant pilot, clerk 
(not passed), master-at-arms, chief ganner*s mate, chief 
boatswain's mate, chief carpenter's mate, chief captain of the 
forecastle, admiral's coxswain, chief quartermaster, seamen's 
school master, ship's steward, ship's cook — 10 shares each. 

Sixth Class. — Naval cadet's, clerk's assistant, captain's 
coxswain, ship's corporal, quartermaster, gunner's mate, 
boatswain's mate, captain of the forecastle, captain of the 
afler-guard, captain of the hold, captain of the maintop, 
captain of the foretop, coxswain of the launch, sailmaker, 
ropemaker, caulker, leading stocker, blacksmith, sergeant of 
marines, of marine artillery, or of land forces doing duty as 
marines — Nine shares each. 

Seventh Class. — Captain of the mast, captain of themizen- 
top, yeoman of the signals, coxswain of the barge, coxswain of 
the pinnace, coxswain of the cutter, second captain of the 
forecastle, second captain of the maintop, second captain of 
the foretop, second captain of the after guard, sailmaker's 
mate, caulker's mate, musician, cooper, armourer, corporal 
of marines or of land forces doing duty as marines, bomb- 
ardier of marine artillery, head krooman — Six shares each. 

Eighth Class. — Leading seamen, shipwright, second cap* 
tain of the hold, able seaman, carpenter's cr^w, sailmaker's 
crew, cooper's crew, armourer's crew, yeoman of the store 
rooms, steward's assistant, ordinary seaman, blacksmith's 
inate, private and fifer of marines, or of land forces doing 
duty as marines, gunner of marine artillery, painter, stoker, 
coal trimmer, second head krooman, sick berth attendant 
bandsman, tailor, butcher — Three shares each. 

Ninth Class. — Cook's mate, ship's steward's boy, admiral's 
domestic, superintendent's domestic, admiral's steward and 
cook, captain's steward and cook, ward-room and gun-room 
steward and cook, subordinate officers' steward and cook, 
commander's servant, secretary's servant, second class or- 
dinary seaman, assistant stoker, barber, boy of the first class, 
first and second class krooman, supernumeraries, except as 
hereinafter provided, persons borne merely as passengers, 
and not dechning to render assistance on occasion of capture 
— Two shares each. 

Tenth Class. — Boy below first class — One share. 

All supernumeraries holding ranks in the service above 
the ranks or ratings specified m the fiftli class of this our 
proclamation who have been ordered to do duty in any of 
our ships or vessels, by the Lord High Admiral, or by our 
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Commissioners for executing the office of Lord High Ad- 
miralf by the senior officer of the fleet or squadron, or if 
none senior, then bj the captain or commanding officer of 
the capturing ship or vessel, if not by special authority em- 
ployed in higher capacities, shall share according to the rank 
which they respectively hold in the service ; but in all cases 
to qualify them for so sharing, and not merely as supernu- 
meraries in the ninth class, due notation of their being thus 
respectively ordered to do duty must have been made on the 
muster books. 

And with respect to supernumeraries of ratings in the 
service, below tne denominations of those specined in the 
fourth class of this our proclamation, and who at full victuals 
are engaged in the ordinary duties of the ship, it is our will 
and pleasure that they shall always share according to the 
ratings which they bear in the service. 

And, in order that our Roval intentions herein may be 
duly carried into efiect, we nirther direct that when any 
capture is made fi*om the enemy, the captains or command- 
ing officers of our ships or vessels of war making the same 
shall transmit, or cause to be transmitted, as soon as may be, 
to the Secretary to the Admiralty, a true and perfect list of 
all the officers, seamen, and marines,- soldiers, and others, 
who were actually on board on the occasion, accompanied by 
a separate list, containing the names of those belonging to 
the crew who were absent on duty or otherwise at the time, 
specifying the cause of such absence, each list to contain the 
quality of the service of each person, together with the res- 
pective descriptions of men, taken from the description 
book of tiie snip or vessel, and their several ratings, to be 
i^bscribed by the captain or commanding officer, and three 
or four more of the chief officers on boi^ 

And when the list of those actually on board, and the 
separate list of persons absent, though belonging to the ship 
or vessel, shall have been verified, on examination with the 
muster books lodged as official records, the Accountant- 
General of our Navy shall, upon request, grant to the agent 
or agents, nominated or appointed by the captors, a certifi- 
cate that such lists are correct, or have been corrected, as 
occasion may require, in order that distribution of the prize 
or other proceeds may be dulv made. 

And in the event of difficulty arising with respect to any 
of the regulations hereby ordered, or if any case should oc- 
cur not herein provided for, or not sufficiently provided for, 
we are pleased hereby to authorize the Lord High Admiral, 
or our Commissioners for executing the office or Lord High 
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Admiral, for the time being, to issue such directions there- 
upon as may appear just and expedient, which directions 
shall have the same force and effect as if specially proyided 
for in this our Royal Proclamation. 

Given at our Court at Buckingham Palace, this twenty- 
ninth day of March, in tne year of our Lord one 
thousand eight hundred and fifty-four, and in the 
seventeenth year of our Reign. 

God Sate the Qdeek. 



THE BBinSH Aia> FRENCH CONVENTION WITH BEGAJID TO 
FRIZES. 

(Translated from the '' Maniteur" of 25th May 1854. 

Napoleon, 

By the grace of God, and the national will, Emperor of 
the French, 

To all present and to come, greeting: 

On the report of our Minister, the Secretary of State for 
Foreign Affairs, 

We have decreed and decree as follows : — 

Art. 1. A treaty, followed oj a rider, having been con- 
cluded on the 10th of May of the present year, 1854, between 
France and the United Kingdom of Great Britain and 
Ir^and, for regulating the mode of judging and sharing the 
prizes made during the course of the present war : and the 
acts of ratification having been respectively exchanged on the 
20th of the same month, the said treaty, the tenor of which 
follows, shall receive its full and entire execution. 

His Majesty the Emperor of the French and her Majesty 
the Queen of the United Kingdom of Great Britain and 
Ireland, wishing* to determine the jurisdiction, to which the 
adjudication of the prizes will have to belong that during 
the present war may be made in common by the naval forces 
of the two nations, or of the prizes that may be made on 
merchant vessels belonging to the subjects of one of the two 
countries by the cruisers of the other, and wishing to regu- 
late at the same time the division of the produce of the 
prizes made in common, have named for their plenipoten- 
tiaries, to wit : 

His Majesty the Emperor of the French, the Sieur Alex- 
andre Colonna, Count Walewski, grand officer of the Im- 
perial Order of the Legion of Honour, Grand Cross of the 
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Order of St Januarius of the Two Sicilies, Grand Cross of 
the Order of the Daoebrog of Denmark, Grand Cross of the 
Order of Merit of St. Joseph of Tuscany, &c., his ambassa- 
dor at the court of her Britannic Majesty : 

And her Majesty the Queen of the United Kin gdo m of 
Great Britain and Ireland, the Right Hon. GeorffeWilliam 
Frederidk, Earl of Clarendon, Baron Hyde of Hmdon, Peer 
of the United Kingdom, Friyj CoimciUor of her Britannic 
Majesty, Knight of the most noble Order of the Garter, 
Knight Grand Cross of the most noble Order of the Bath, 
principal Secretary of State of her Britannic Majesty for 
Foreign Affairs. 

Who, haying exchanged their full powers, found to be in 
due form, haye agreed on the following articles : 

Art. 1. When a prize shall be made in common by the 
nayal forces of the two countries, the adjudication of it shall 
beloi^ to the jurisdiction of the country whose flag shall 
haye been borne by the officer haying the superior command 
in the action. 

Art. 2. When a ^rize shall be made by a cruiser of one 
of the two allied nations, in presence and in sight of a cruiser 
of the other, which shall haye thus contributed to intimidate 
the enemy and encourage the captor, the adjudication of it 
shall belong to the jurisdiction of the actual captor. 

Art. 3. In case of the capture of a merchant yessel belong- 
ing to one of the two countries, the adjudication of it shul 
always belong to the jurisdiction of tiie country to which 
the captured yessel belongs ; the cargo, in so far as the 
adjudication is concerned, shall share uie lot of the yessel 
itself. 

Art. 4. In case of condemnation in the circumstances fore- 
seen by the preceding articles : 

1st. If the capture has been made by ships of the two 
nations acting in common, the net produce of the prizes, de- 
duction haying been made for the necessary expenses, shall 
be diyided into so many portions as there shall haye been 
men on board of the capturing ships, without taking rank 
into account ; and the portions commg to the men on board 
tiie yessels of the allied nation shall be paid and ddiyered 
to the person duly authorized by the allied goyemment to 
receiye them ; and the distribution of the sums coming to 
the respectiye yessels shall be made through each goyem- 
ment, according to the laws and regulations of the country. 

2ndly. If the prize has been made by the cruisers of one of 
the two allied nations, in presence and in sight of a cruiser 
of the other, the diyision, payment, and distribution of the 
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net produce of the prize, dedaction having been made of the 
necessary expenses, shall equally take place in the manner 
above mentioned. 

3rdlv. If the ptize made by a cruiser of one of the two 
countries has been adjudicated by the tribunals of the other, 
tibe net produce of the prize, deduction having been made 
for necessary expenses, shall be handed over in like manner 
to the government of the captor, in order to be. distributed 
conformably to its laws and regulations. 

Art. 5. The commanders of the vessels of war of their 
Majesties will conform, in conducting and handing over the 
prizes, to the instructions appended to the present treaty, 
and which the two governments reserve to themselves the 
right of modifying, if occasion requires, with common 
consent. 

Art, 6. When, for the^ execution of the present conven- 
tion, there shall be occasion to proceed to the estimation af 
a captured man of war, this estimation shall bear upon fts 
effective value, and the government shall have the riffht to 
appoint one or more competent officers to take part m the 
estimation. In case of disagreement, drawing lots shall 
decide what officer is to have the casting vote. 

Art. 7. The crews of the captured vessels shall be treated 
according to the laws and regulations of the country to 
which the present convention assigns the adjudication of the 
capture. 

Art. 8. The present convention shall be ratified, and the 
ratifications thereof shall be exchanged at London within 
the term of ten davs* delay, or sooner if possible. 

In faith of which, the respective plenipotentiaries have 
signed the present convention, and have affixed to it the 
seals of their arms. 

Done at London, the tenth day of the month of May, in 
the year of our Lord one thousand eight hundred and 
fifty-four. 

(Signed) A. Walewski. (Signed) Glabendoh. 

(l.8.) (l.s.) 

Rider to the convention between France and Great Bri- 
tain, signed at London, the 10th of May, 1854. 

Instructions for the commandeni of vessels of war belong- 
ing to his Majesty the Emjjeror of the French, and her 
2£jesty the Queen of the United Kingdom of Great Britain 
and Ireland. 

Tou will find subjoined the copy of a convention, signed 
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on the 10th of this month, between his Majesty the Emperor 
of the French and her Majesty the Queen of the United 
Kingdom of Great Britain and Ireland, for regulating the 
jurisdiction, to which will have to pertain the adjudication 
of the prizes made in common by the allied naval forces, or 
made upon merchant vessels belonging to the subjects of one 
of the two state! by the cruisers of the other, as likewise the 
mode of distributing the prizes made in common. 

To insure the execution of this convention, you will have 
to conform to the following instructions : 

Art. 1. When, in consequence of an action in common, it 
will devolve upon you to draw up the report, or the fidl 
particulars of a capture, you will take care to give accurately 
the names of the vessels of war present at the action, as 
likewise those of their commanders, and in so far as it is 
possible the number of men embarked on board of those 
vessels at the commencement of the action, without distinc- 
tion of rank. 

You will hand over a copy of this report or proces-verbal 
to the officer of the allied powers who will have had the 
superior command during the action, and you will conform 
to the instructions of this officer in what concerns the 
measures to be taken for conducting and adjudicating the 
prizes so made in common under his command. 

If the action has been under the command of an officer of 
your nation, you will conform to the reofulations of your 
own country, and you will confine yourself to delivering to 
the officer of superior rank of the allied Power present at 
the action a certified copy of the report or proceedings such 
as you will have drawn up. 

Art. 2. When you shall have effected a capture in pre- 
sence and in sight of an allied man-of-war, you will state 
accurately in your report whether it is a vessel of war or a 
merchant vessel, the number of men you had on board at 
the beginning of the action, without distinction of rank, as 
well as the name of the allied vessel of war that was in 
sight, and, if it be possible, the number of men embarked on 
board of her, also without distinction of rank. You will 
present a certified copy of your report or account to the 
commander of that vessel. 

Art. 3. When, in case of a violation of a blockade, of 
transporting objects of contraband [of war], land or naval 
troops of the enemy, or official despatches from or for the 
enemy, you shall be enabled to arrest or seize a merchant 
vessel of the allied country, you will have : ^ 

1st. To draw up a detailed account specifying the place, 
f3 
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date, and motive of the arrest, the name of the vessel, thai 
of the captain, the number of the crew, and containing 
moreover the exact description of the state of the vessel and 
her cargo. 

2dl7. To put together in a sealed envelope, after having 
the inventory of them, all the papers on board, such aa 
acts of nationality or property, passports,* charter parties, 
bills of ladmg, mvoices, and other documents proper for 
verifying the nature and property of the vessel and her 
cargo. 

Srdly. To place seals on the hatches. 

4thly. To place on board an officer with such number of 
men as you shall deem requisite for taking charge of the 
vessel, and ensuring its safe arrival. 

5thly. To send the vessel to the nearest port of the power 
whose flag^she sailed under. 

6thly. To cause the vessel to be delivered over to the 
authorities of the port you send her to, together with a 
despatch of the specified account and the inventory above 
mentioned, and, with the sealed envelope, containing the 
papers on board. 

Art. 4. The officer in charge of a captured vessel shall 
cause to be delivered to him a receipt declaratory of what 
he shall have transferred, as likewise of the delivery by 
him of the sealed envelope, of the despatch of the specified 
account and inventory above mentioned. 

Art. 5. In cases of distress, if the captured vessel is un- 
able to continue her route, the officer charged with taking 
into a port of the allied Power a prize made on the merchant 
navy of that Power, shall be able to enter a port of his own 
country, or a neutral harbour ; and he shall hand over hi& 
prize to the local authorities, if he enters a port of his own 
country ; and to the consxd of the allied nation, if he enters 
a neutral port, without prejudice to the ulterior measures 
to be taken relative to the adjudication of the prize. He 
will take care in that case that the report or specification 
and the inventory drawn up by him, as also the sealed 
parcel containing the papers on board, shall be duly for- 
warded to the jurisdiction charged with the adjudication. 

Art. 6. You will not consider as prisoners, and you will 
allow freely to disembark, the women, the children, and the 
persons not following the trade of arms or the nautical 
profession, who may be on board of the vessels arrested. 

Saving this exception, and such as the care of your safety 
shall suggest to you, you will not remove any individual 
from the vessel ; in every case you will keep on boaid the 
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captain, the supercargo, and those whose evidence will be 
essential for the adjudication of the prize. 

You will treat as prisoners of war, save the exception 
above mentioned at paragraph 1, all individuals whatsoever, 
found on board hostile vessels. 

Tou will not impose on the liberty of the allied or neutral 
subjects, found on board hostile or neutral vessels, anj 
restriction beyond what may be necessary for the safety 
of the vessel. 

As for your own countrymen, you will treat them in con- 
formity with the general instructions you are provided with, 
and in no case wul you have to surrender them to foreign 
jurisdiction. 

The men removed exceptionaUy irom on board the cap- 
tured vessels, will have subsequently to be sent back to 
their own country, if they belong to the allied nation ; and 
if they are neutrals or enemies, they will be treated as if they 
had been found in captured vessels by yourself alone. 

(Signed) A. Walbwski (l.s.) 
Clabendon (l.s.). 

Art. 2. Our Ministers the Secretaries of State for the 
departments of Foreign Affairs and the Navy and the 
Colonies are charged, each in so far as it concerns him, 
with the execution of the present decree. 

Done at St. Cloud, May 23, 1854. 

NAPOIiEON. 

Seen and sealed with the State By the Emperor. 

Seal. 

The Keeper of the Seals, The Minister of Foreign 
Minister of Justice, Affairs, 

Abbatucci. Dbouyn db Lhuts. 
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No. 2.— CONTEABAND. 



Tbe following order, respecting the exportation of articles 
contraband of war, was published at Hamburgh on the 11th 
of April, 1854. 

** m consequence of the existing state of war between 
Turkey, France, and Great Britain on the one hand, and 
Russia on the other hand, the Senate has determined, for 
the protection of the interests of the trade and navigation 
of this city, to make and publish the following enactments : — 

" 1. The exportation of articles contraband of war to the 
powers now at war, or to their subjects is prohibited. 

** 2. Articles contraband of war consist of arms, ordnance, 
firearms, and ammunition of every description, but further- 
more particularly powder, balls (kugeln), rockets, fusees 
(zundhutchen)^ and all other material used immediately in 
war, as also saltpetre, brimstone and lead. 

" 3. The transgression of the present order will be fol- 
lowed by a confiscation of the articles contraband of war, and 
those who are guilty of such transgression, or are accessory 
to it, will be moreover punished with severity. 

** Decreed at Lubeck, at a meeting of the Senate, on the 
10th day of April, 1854. 

" C. T. OvEBBscK, Secretary. 

" Notice. 

" In consequence of the war which has broken out betweew 
several of the Great European Powers, the Council (Bath) 
feels called upon, as a preliminary, to make the following 
orders with respect to the intercourse with the harboura 
and places of the belligerent States ::—- 

" The exportation of all articles deemed contraband of 
war, or which are understood to be such by the law of nationcF 
and the existing Hamburg State treaties, as also the ex- 
portation of ammunition, moreover of powder, saltpetre, 
orimstone, balls (htgeln), fusees (zufuffmtchen), and also all 
description of arms, and generally all such articles as can be 
immediately used in war, is forbidden from the day of the 
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date of the proclamation equally under the Hamburg and 
foreign flags or bj land to the States of those Powers now 
engaged in war. 

" Whosoever acts in contravention of this order, be it 
as owner or master of the vessel, or as exporter of the 
goods, will incur not only the confiscation of the before- 
named articles, but will also be further punished by a 
heavy fine and by imprisonment, accordmg to circum- 
stances. In order that a necessary control may be exercised 
over all exportations to the States at war, the articles 
must be accurately specified, and the superscription, * mer- 
chandise,' or any similar general description, will not be 
admitted. 

" No captain or master of a ship sailing under the Ham- 
burg flag must violate a blockade, or after such (blockade) 
has been duly notified to him sail through clandestinely ; 
nor must he either carry two sets of ship's papers or bear a 
foreign flag, so long as he is in possession of Hamburg ship's 
papers (shiffs-passe), 

" Whosoever may require to know more respecting the 
orders and notices with reference to navigation and trade 
of neutrals, as issued by the belligerent states, must address 
themselves to the Department of Commerce (Commerce 
Comptoir). 

" Given in our Assembly of Council, Hamburg, the 10th 
of April, J 854." 



No. 3.— ORBEB IS COUNCIL ov 15th afbil, 1854. 

At the Court at Windsor, the 15th day of April, 1854; 
present, the Queen's Most Excellent Majesty in Council. 

Whereas her Maje»ty was graciously pleased, on the 28th 
day of March last, to issue her royal declaration in the 
following terms : — 

" Her Majesty the Queen of the United Kingdom of Great 
Britain and Ireland, having been compelled to take up arms 
in support of an ally, i& desirous of rendering the war as 
little onerous as possible to the powers with whom she it*e- 
mains at peace. 

'^ To preserve the commerce of neutrals from all un- 
necessary obstruction, her Majesty is willing for the present, 
to waive a part of the belligerent rights appertaining to her 
by the law of nations. 

*' It is impossible for her Majesty to forego the exercbe 
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of her right of seizing articles contraband of war, and of 
preventing neutrals mm bearing the enemj*s despatches, 
and she must maintain the nght of a belligerent to prevent 
neutrals from breaking any effective blockade which maj be 
established with an adequate force against the enemy^s forts, 
harbours, or coasts. 

" But her Majesty will waive the right of seizing enemy's 
property laden on board a neutral vessel, unless it be con- 
traband of war. 

" It is not her Majesty's intention to claim the confisca- 
tion of neutral property, not being contraband of war, 
found on board enemy's ships; and her Majesty further 
declares that, being anxious to lessen as much as possible 
the evils of war, and to restrict its operations to the regu- 
larly organized forces of the country, it is not her present 
intention to issue letters of marque for the commissioning 
of privateers." 

Wow it is this day ordered, by and with the advice of her 
Privy Council, that all vessels under a neutral or friendly 
flag, being neutral or friendly property, shall be permitted 
to import into any port or place in her Majesty's dominions 
all goods and merchandise whatsoever, to whomsoever the 
same may belong, and to export from any port or place in 
her Majesty's dominions to any port not blockaded any 
cargo or goods, not being contraband of war, or not re- 
quiring a special permission, to whomsoever the same may 
belong. 

And her Majesty is further pleased, by and with the advice 
of her Privy Council, to order, and it is hereby further 
ordered, that, save and except onljr as aforesaid, all the 
subjects of her Majesty and the subjects or citizens of any 
neutral or friendly state shall and may, during and not- 
withstanding the present hostilities with Russia, freely trade 
with all ports and places wheresoever situate, which shall 
not be m a state of blockade, save and except that no 
British vessel shall under any circumstances whatsoever, 
either under or by virtue of this order, or otherwise, be 
permitted or empowered to enter or communicate with any 
port or place which shall belong to or be in the possession 
or occupation of her Majesty's enemies. 

And the Right Hon. the Lords Commissioners of her 
Majesty's Treasury, the Lords Commissioners of the Admi- 
raltv, the Lord Warden of the Cinque Ports, and her 
Majesty's Principal Secretary of State for War ^md the 
Colonies, are to give the necessary directions herein as to 
them may respectively appertain. 

C. C. GbevuiLe. 
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No. 4. — EXPOBTATIOK OF PBOHIBITED STORES OF WAB. 

At the Council Chamber, Whitehall, April 11th, 1854. By 
the Lords of her Majesty's Most Hon. Privy Council. 
The Lords of the Council haying taken into consideration 
certain applications for leave to export arms, ammunition, 
military and naval stores, &c., being articles of which the 
exportation is prohibited by her Majesty's proclamation of 
February the 18th, 1854, their Lordships are pleased to 
order, and it is hereby ordered, that permission should be 
granted by the Lords Commissioners of her Majesty's 
j?rea8ury to export the articles so prohibited, to be carried 
coastwise to ports in the United Kmgdom, and likewise to 
aU places in North and South America, except the Russian 
possessions in North America ; to the coast of Africa, west 
of the Straits of Gibraltar, and i*ound the south and east 
coast of Africa ;. to the whole coast of Asia not within the 
Mediterranean Sea or the Persian Gulf, and not being part 
of the' Russian territories ; to the whole of Australia, and to 
all British colonies within the limits aforesaid, upon taking 
a bond from the persons exporting such prohibited articles 
that they shall be landed and entered at the port of des- 
tination; and that all further permission to export such 
articles to other parts of the world be only granted upon 
application to the Lords of the Council at this board. 



At the Council Chamber, Whitehall, the 24th day of April, 
1854. 

By the Lords of her Majesty's Most Honourable Privy 
Council. 

The Lords of the Council, having taken into consideration 
certain applications for leave to export various articles, of 
which the exportation is prohibited by her Majesty's Pro- 
clamation of the 18th February, 1854, are pleased to order, 
and it is hereby ordered, that the officers of her Majesty's 
Customs do not hereafter prevent the export of any articles 
except only — 

Gunpowder, saltpetre, and brimstone. 

Arms and ammunition. 

Marine engines and boilers, and the component parts 
thereof. 
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And that such last-named articles be prohibited from ex- 
port only when destined to any place m Europe north of 
bunkirk, or to any place in the Mediterranean Sea east of 
Malta ; and that the officers of her Majesty's Customs do 
permit the export of the said enumerated articles to any 
other part of the world, upon taking, from the persons 
exportmg the same, a bond that they shall be landed and 
entered at the port of destination. 

Whereof the Lords Commissioners of her Majesty's Trea- 
sury, and officers of her Majesty's Customs, and all oth^ 
persons whom it may concern, are to take notice and govern 
uiemselves accordingly. 

C. C. Gbeyillb. 



No. 5. — DECLABATIOK OP RUSSIA. 

{From (he London Oazette of 2nd May, 1854.) 

In consequence of the information received of the declar- 
ation of war against Russia by England and France, the 
Ministry of Finance considers it its duty to make univer- 
sally known the measures which will be adopted by the 
imperial government, with respect to the English and 
French subjects, their mercantile vessels and property. 

In conformity with the declarations of the English and 
French governments, the imperial government has, in its 
sincere desire to remove, as much as possible, from private 
individuals, the ruinous consequences of war, established 
the following rules : — 

A term of six weeks shall be allowed to English and 
French vessels, at present in our harbours, to load and sail 
without hindrance to foreign ports. This term will count 
from the 25th April, in the ports of the Black Sea, the Sea 
of Azoff, and the Baltic ; but in the White Sea from the day 
on which the navigation opens. 

As an exception to this rule, for military considerations, 
two English vessels. The Ann Macalister and The William 
Broderickt of which the former is lying at Cronstadt, and 
the latter at Revel, will be detained for a certain period ; 
these vessels will not, under any circumstances, be liable to 
confiscation, and will eventually be released, as soon as cir- 
cumstances render practicable. 
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English and French merchant vessels which may, after 
leaving our ports, be met at sea by our cruisers ailer the 
expiration of the term appointed, will be free to continue 
their voyage, if, on examination of their ships* papers, it 
should appear that the cargo on board of these vessels had 
been taken in before the expiration of the six weeks. 

The property of British and French subjects on board 
neutral vessels will be regarded as inviolable by our 
cruisers. English and French goods, even should they 
belong to subjects of Great Britain and France, will lie 
allowed to be imported imder neutnd flags into our ports, 
in accordance with the usual Custom House tariff regula- 
tions, without any hindrance on our part. 

Moreover, the property of neutrals found on board of the 
enemy's vessels will not be subject to confiscation. But it 
is self-evident that a neutral flag will not cover such cargoes 
or articles as, by international Taw, are considered articles 
of contraband ; in consequence of which, the vessels on 
which such contraband may be foimd will be stopped by 
our cruisers, and declared lawful prizes of war, m con- 
formity with the decliuration issued, from the Ministry of 
Finance, the 27th November, of the foregoing year. 

The government of his Imperial Majesty, whilst leaving 
all its mercantile harbours open to the merchant vessels of 
neutral countries, can nevertheless not take upon itself any 
responsibility for injuries and losses which these vessels may 
sustain from the operations of war. 

The Minister of Finance, as far back as the month of 
October, last year, when rumours of war became prevalent, 
declared, in tiie name of his Majesty the Emperor, to the 
English merchants trading in St. Petersburgh, that, even in 
case of war, the^ need have no apprehension either for 
themselves or their property, and the^ might depend upon 
the same protection which thev had mtherto enjoyed ; such 
protection and freedom from danger, as far as tlieir persons 
and property are concerned, will continue to be extended to 
all British and French subjects, without exception (to what- 
ever trade, or profession they may belong), who, quietly 
attending to their own business, observe the established 
laws of the country, and refrain from all acts forbidden by 
them. 

Issued with the Commercial Gazette^ 7-19 Aprils 1854. 
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No. 6. — ^DEGLABATION OT SWEBXN. 

(Ftwn the London Gazette of May 5ikj 1854.) 

We, Oscar, by the grace of God, E^ing of Sweden and 
Norway, &c., recognising the necessity, in the face of 
the colusions threatening to take place between foreign 
maritime powers, of the rigorous observance by our 
faidifiil snbjects engaged in trade and navigation, of the 
obligations and precautions requisite to ensure to the 
Swedish flae all tne rights and privileges appertaining to 
it, in its qufOity of neutral, and also with a view to avoid- 
ing everything that might render it in any way suspected 
by the belligerent powers and exposed to insult, have 
judged it expedient, in repealing previous orders on 
the subject to decree that the following rules shall be 
generally observed in future :— 

1. Li order to be admitted to enjoy the rights and 
privileges accruing to the Swedish fli^, in its neutral 
auality, every Swedish vessel must be fumbhed with 
tne documents which by existing ordinances (a), are re- 
quired to prove its nationality, and these documents 
must always be on board the vessel during its voyages. 

2. Captains are strictly forbidden to mive double or 
false papers and bills of lading, or to hoist foreign colours 
on any occasion or under any pretext whatever. 

3. If during tiie stay (>f a Swedish vessel at a foreign 
port, the crew, whether by desertion, death, illness, or 
any other cause, should be so diminished as not to be 
sufficient for the working of the vessel, and foreign 
sailors should be therefore engaged, the preference must 
be given to the subjects of neutral powers ; but in any 
case the number of me subjects of the belligerent powers 
on board the ship must not exceed one-third of the total 
crew. Every change of this nature in the crew of the 
ship, with tne causes which have led to it must be 
marked by the captain in the ships* books, and the 
fidelity of the annotation certified by the proper Swedish 
Consul or Yice Counsel, or if there be no such person at 
the spot, by the civil authorities, the notary public, or 
some other person of the same authority ; pursuant to 
the customs of the respective countries. 

4. The Swedish vessels in their neutrality may navi- 
gate freely to the ports and on the coasts of the nations 
at war ; but the captains must abstain from all attempts 

(a) The Royal Ordinances of March 1st, 1841, and August 
15th, 1831. 
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to enter a blockaded port, as soon as thej have been 
formally warned of the state of that port by the officer 
commanding the blockade. 

By a blodcaded port, is meant a port which is closed by 
one or more of the enemies* yessels of war, stationed so 
near lliat it cannot be entered without evident danger. 

6. All merchandize, including property of subjects of 
the belligerent powers, may be nreety carried on board 
Swedish vessels in their quality of neutrals, with the ex- 
ception of contraband of war. By contraband of war are 
meant the following articles, ** cannons, mortars, arms of all 
sorts, bombs, grenades, balls, flints, matches, gunpowder, 
saltpetre, brimstone, cuirasses, pikes, belts, cartouch boxes, 
saddles and bridles, as well as all articles serving directly for 
warlike purposes," excepting always such a quantity of uiose 
articles as may be necessary for the defence of the ship and 
the crew. 

In case any changes or additions should be made in the 
definition of articles compo»ng contraband of war, con- 
sequent upon conventions with foreign powers, further 
notifications will be issued. 

6. Every Swedish captain is forbidden to emplcnrtheyessel 
which he commands, in the transport, for any of the belli- 
gerent powers, of despatches, troops, or munitions of war, 
without being forcibly compelled. In this case he should 
protest form^ly against sucn an employment of force. 

7. The ships of the belligerent powers may import into, 
and export from, the ports of Sweden, all commodities and 
merchandize, provided their importation and exportation 
be permitted b^ the general custom-house tarifi^, with the 
exception of articles reputed contraband of war. 

8. All Swedish subjects are forbidden to arm or equip 
vessels, as privateers, against any of the belligerent powers, 
their subjects and property, or to take part in the equip- 
ment of vessels intended for that purpose. They are equally 
forbidden to serve on board any foreign privateer. 

9. Ko foreign privateer shall be allowed to enter a 
Swedish port, or to stay in our roads. Prizes are not to 
be taken into Swedish ports, except in cases of proved 
distress. Our subjects are also forbidden to buy captured 
effects of any kind from foreign privateers. 

10. When a captain, sailing without escort, is met in 
open sea bjr eLny vessel of war of one of the belligerent 
powers havmg right to examine his ship's papers, he must 
neither refuse nor endeavour to avoid the search, but he is 
bound to produce his papers loyally and without evasion, 
and to take care that none of the documents concerning the 
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ship or its cargo be abstracted or thrown into the sea, 
either after the vessel is hailed or during the search. 

11. When merchant vessels sail under escort of vessels of 
war, the captains must act in conformity with the prescrip- 
tions of the Royal ordinance of 10th June 1812. 

12. The captain who observes scrupulously all the above 
regulations is entitled to enjoy, in accordance with treaties 
and the law of nations, full and uninterrupted navi^tion ; 
and if he be, notwithstanding, molested, he has a right to 
expect the most energetic support on the part of our 
ministers and consuls abroad m all his just attempts to 
obtain reparation and indenmification ; whereas the captain 
who omits or neglects to observe what is above prescribed 
for his guidance, will only have himself to blame for the 
unpleasant consequences of his negligence, without hope of 
our support or protection. 

13. In case of the seizure of a Swedish vessel, the captain 
should remit to the Swedish consul or vice-consul, if there be 
one in the port where his ship has been brought, or in 
default to the nearest Swedish consul or vice-consul, a faith- 
ful and dulv certified report of the circumstances of the 
c aptu re, with all its details. 

We direct and order all those whom it may concern to 
conform themselves exactly to the above. In faith of which 
we have signed the present with our hand, and have affixed 
thereto our royal seal. 

Given at the Castle of Stockholm, 8th April 1854. 

Oscar (l.s.) 



No. 7.— BLOCKADE OP RUSSIAN POSTS. 

On the 1st of June last, the first Lord of the Admiralty 
(Sir J. Graham), in reply to a question put in the House of 
Commons, is reported to have said, " Distinct orders have 
been sent by the Governments of France and England to 
institute a blockade of the principal Russian ports, both in 
the Baltic and the Black Sea ; and the effect of that blockade 
will apply to ships of all nations, whether neutral, French 
or English. No official information has yet been received 
either from the Baltic or the Black Sea, that those blockades 
have been instituted, and in the absence of such official 
information no proclamation has been made either in the 
London Oazette^ or on the part of the French Gk)vemment in 
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Paris. I had reason to believe, as I stated some days ago, that 
the blockade of Risa was instituted, but I have not received 
an^ direct official information from Sir C. Najjier to that 
efiect; and in the absence of that direct official information 
it was not possible to proclaim the blockade here. In the 
absence of that centrd proclamation, a blockade d^ facto., 
with an efficient force, will be effectual either in the Black 
Sea or in the Baltic, and it will not admit of the ingress 
or egress of neutral ships ' where that blockade shall be 
established. With reference to Archangel, a squadron of 
French and English vessels has been sent to the White Sea, 
but without any orders to blockade the port of Archangel 
or any other port in the White Sea." — See the Times of 2nd 
June, 1854. 



No. 8. — IONIAN VESSELS. 

In reply to a question put in the House of Commons on 
the 2nd of June, as to whether ships sailing under the 
Ionian flag would be considered neutral in the present war, 
Lord John Russell said, " The question with regard to the 
Ionian Islands arose at Constantinople on an application 
made to the consul of Her Majesty at that port, that vessels 
dailing under the Ionian flag should be allowed to trade 
with Russia. The consul thought flt to refuse his sanction, 
and applied to Her Majesty's ambassador at Constantinople. 
Lord Stratford deRedclifle sent the question home, and the 
Secretaries of State for the Foreign Department and for the 
Colonial Department were of opinion that vessels sailing 
under the Ionian flag could not be considered neutral, and 
that it was impossible to allow them to carry on trade with 
the ports of Russia. However, the case was referred to the 
law officers of the Crown of this country, and they having 
had under their consideration the treaty of Paris, were of 
opinion that the Ionian Republic being under the protection 
of her Majesty, could not be considered as a neutral state, 
and that the Ionian Republic must take part with Great 
Britian with respect to the war in which she was engaged, 
though not bound to carry on active measures of warfare. 
Such had been the result of the opinion given by the law 
officers of the Crown, and therefore vessels sailing under the 
Ionian flag were not to be considered as sailing under a 
neutral flag."— See the Times of 3rd June, 1854. 
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No. 9. — ^EXPORTS FBOM THE CBLLSKBL ISLAIIDS Ain> THE 
ISLE OV MAN. 

(From the London Gazette of9ih June, 1854.) 

At the Court at Buckingham Palace, the 8th day of June, 
1854. 

Present, the Queen's Most Excellent Majesty in Council. 

Whereas it has appeared expedient and necessary to her 
Majesty, by and with the advice of her Privy Council, by 
reason of tne hostilities now subsisting between herself and 
his Imperial Majesty the Emperor of all the Russias, to 
prohibit the goods nereinafter mentioned to be exported 
from the islands of Jersey, Guernsey, Alderne;^, and Sark, 
and the Isle of Man, except as hereinafter provided : 

Her Majesty is pleased, by and with the advice of her 
Privy Council aforesaid, to order, and it is hereby ordered, 
that from and after the publication of this order m the said 
islands respectively, all arms, ammunition, and gunpowder, 
military and naval stores, and the following articles, being 
articles deemed capable of being convert^ into or made 
useful in increasing the quantity of military or naval stores, 
that is to say, marine engines, screw propellers, paddle 
wheels, cylinders, cranks, shafb, boilers, tubes for boilers, 
boiler plates, fire bars, and every article, or any other com- 
ponent part of an engine or boiler, or any article whatsoever 
which is, can, or may become applicable for the manufacture 
of marine machinery, shall be, and the same are hereby pro- 
hibited to be exported from the said blands of Jersey, 
Guernsey, Aldemey, and Sark, and the Isle of Man, except 
with the license of ihe Governor, or other officer adminis- 
tering the government of any such islands respectively, for 
that purpose first had and obtained. 

And the Lieutenant-Governors of her Majesty's islands 
of Jersey, Guernsey, Aldemey, and Sark, and of the Isle of 
Man, for the time being, are to give the necessary directions 
herein as to them may respectively appertain. 

C. C. Grevillb. 
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